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MY LAWYER, MY RIGHTS
NATIONAL RESEARCH QUESTIONNAIRE

The right to access (free) legal counsel and representation throughout criminal judicial proceedings is essential to enable children to effectively enjoy and
exercise their rights. A good defence plays a major role in the measures taken by the judge and the child’s ability to reintegrate and rehabilitate after the
criminal justice proceedings. All the way through a proceeding, the child needs to know how and when to contact the lawyer, what to expect, what to do if
this service is not satisfactory, etc.
Even though the right to legal representation for child suspects is recognized, it is unevenly applied across Europe. Measures taken at the national level are
insufficient and the access to a lawyer for children remains a challenge in most European countries.
The "My Lawyer, My Rights" project is seeking to change this by conducting desk-based research, field research and a public campaign to advocate for
child-friendly justice in Europe. This project involves the European Criminal Bar Association and a number of European NGOs, primarily lead by
Defence for Children International. The target group is mainly policy makers at national level and youth lawyers, as well as other key actors who may help
in the implementation of this goal (bar associations, training institutes, universities, legal clinics, etc.).
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DLA Piper Lawyers have been asked to participate in the desk-based National Research component of this project. The main objective of the national
research study is to acquire an overview of the right to access to/assistance by a lawyer for children in European Union (EU) countries.
Following the questions set out in this questionnaire, DLA Piper lawyers are asked research and analyse how international and EU procedural safeguards
and legal principles relating to the rights of children to a lawyer are applied in their national framework. You are asked to undertake the research and
analysis with reference to the country you have signed up for.
Please ensure you read this whole document carefully before starting work on this project.

RESEARCH GUIDELINES:
1. The Pro Bono team will provide you with the matter number to record all your time spent on the project, including planning, pre-reading, research, writing
and discussing.
2. Please save the questionnaire template as a new document, within the relevant matter number folder on Worksite, and populate it with the relevant
information.
3. Any information should include a reference to its source. Please include footnotes for all references / sources. This includes references to legislation, case
law, websites and secondary sources. Please keep the footnotes simple. You should use the basic structure: NAME OF AUTHOR OR ORGANISATION,
"TITLE", [DATE IF NECESSARY], [PAGE NUMBER IF RELEVANT], available at HYPERLINK or NAME OF LEGISLATION OR CASE,
REFERENCE, available at HYPERLINK.
4. Where certain information is unavailable this should be stated, along with a statement as to whether there is an obligation on the State, relevant regulator
or any other body to collect it.
5. If you use acronyms, please provide a full list of acronyms used in your report.

KEY DEFINITIONS:
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•

Best interest of the child =

Article 3, Paragraph 1 of the Convention on the Rights of the Child states that:
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary consideration.
The concept of the child's best interests is complex and its content must be determined on a case-by-case basis. To read more on this concept, please refer to
General comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration (art. 3, paragraph 1).

•

Child = individual under the age of 18.

•

Criminal proceedings = Proceedings in court in regards to the public prosecutor's office of a person charged or to be charged with the commission of
an offence or crime, contemplating the conviction and punishment of the person charged or to be charged. In the framework of this project, we would
like you to interpret the term "criminal proceedings" in a broader way that also includes other types of proceedings, (e.g. proceedings which are
especially designed for children and which could lead to protective, corrective or educative measures) in cases were a child is alleged to have
committed a fact which would be qualified as offence or crime in the criminal system (for adults).

•

Lawyer of the child = Lawyer appointed to represent the child (suspected or accused) during criminal proceedings.

•

Socio-Legal Defence Centres (SLDC) = a centre which offers children direct access to justice and social-legal support (including information
provision, referrals to other service providers, legal advice and representation).
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PART 1: YOUR CONTRIBUTION
i.

Please list all the names of the lawyers who worked on this report.
Gabriele Engels, Florian Kirstein, Oliver Otto, Christoph Engelmann, Daniel Zapf.

ii.

Please name the country which this report applies to.

Germany.

iii.

Please provide a full list of acronyms used in your report, if any.

iv.

Please explain the methodology used to complete this report (such as internet research, legal database research, case law research) and any
limitations that were experienced when undertaking this research (such as lack of enough data, resources, directives, etc.)
•

Internet research (websites of the public authorities/human right organisations/bodies of the European Union/UNICEF), legal database
research (juris/beck online), book research and case law research.

•

v.

Lack of references to the required Principles/Guidelines in German legislation/not enough data available (especially regarding Part 2 question
2).

Please keep a list of the most useful materials that you find during your research that are applicable to your country. (we are mainly looking for
research studies, analyses, reports, tools, etc. relevant to the rights of access to a lawyer and assistance by a lawyer for children suspected or accused
in criminal proceedings at the local/national level (see Part 5)).
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Please list the materials as per this below table:
Name of study/report

Child Friendly Justice - How to improve access to justice for children and adolescents 1

Who initiated this study/report?

German Institute for Human Rights

If this study/report was financed Institute is financed by The German Federal Parliament
and the information is available,
who was it financed by? (Such as
EU, Ministry, etc.)
What is the stated reason for Overview of the human rights regulations regarding the access of children/adolescents to justice/
undertaking the study/report?

Comments on the current situation in German legal proceedings.

What is the most important Current situation of children/adolescents in German legal proceedings does not match the international,
outcome of the study/report?

human rights requirements nor the standards set by the European Council

Name of study/report

Human Rights Report 2016 2

Who initiated this study/report?

German Federal Government

If this study/report was financed
and the information is available,
who was it financed by? (Such as

1
2

http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Policy_Paper/Policy_Paper_34_Kindgerechte_Justiz.pdf.
http://www.auswaertiges-amt.de/cae/servlet/contentblob/754712/publicationFile/222773/161221-MR-Bericht_der%20Bundesregierung_12.pdf.
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EU, Ministry, etc.)
What is the stated reason for Report of Human Rights Policy, 1 March 2014 till 30 September 2016
undertaking the study/report?
What is the most important Plan of the actions which the Federal Government has to take 2017-2018
outcome of the study/report?
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PART 2: LEGAL CONTEXT AT THE INTERNATIONAL AND EU LEVEL
1. Please research the status of the following treaties / conventions / protocols in your country and complete the table below.

Date

of Date

signature
ICCPR

3

9

ratification

October 17 December

1968
CRC 4

of Date

26

of Any reservations or declarations ? If so please state them.

accession
(-)

1973
January 6 March 1992

reservation withdrawn 15 July 2010 5

1990
The Optional Protocol to the CRC 28

February 28

on a Communications Procedure 2012

February

2013

Declaration: “The Federal Republic of Germany recognizes the
competence of the Committee to receive and consider

(OP3 CRC) 6

communications pursuant to Article 12(1) of the Optional
Protocol.”

European Convention on Human 4
and Fundamental Rights (ECHR) 7
European

November 5

1950

Social 18.

December

(-)

1952
October 27

January

2 declaration mentioned here:

3

https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-4&chapter=4&clang=_en.
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en.
5
http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/die_un_kinderrechtskonvention.pdf.
6
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&clang=_en.
7
http://www.coe.int/en/web/conventions/search-on-states/-/conventions/treaty/005.
4
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Charter 8/European Social Charter 1961/revised
(revised) 9

version:
June 2007

European

Union

Charter

Fundamental Rights 10

1965/revised

29 version not yet

/conventions/treaty/035/declarations?p_auth=xlI6cvMh

ratified

of 13 December 25 September
2007 11

http://www.coe.int/en/web/conventions/search-on-states/-

(-)

2009

2. Are the following instruments of soft law visible/present in your legislation? Are measures taken by your State to promote these instruments (e.g.
are they referred to in the Ministries' websites, are there conferences/roundtable discussions organised to promote them, etc.)?
a) Riyadh Guidelines
Riyadh Guidelines are mentioned in a few instances in the legal literature 12 and legislation. The most prominent (but indirect) reference might be of
the Federal Constitutional Court in its decision of 31 May 2016 – 2 BvR 1673/04 13: The court ruled that it might be an indicator of a violation of basic
rights if international guidelines (esp. by the UN) have not been considered in juvenile law enforcement (recital 63 of the decision).

b) UN Basic Principles on the role of the lawyers
UN Basic Principles on the role of the lawyers are brought up by several organisations in Germany. 14 Amnesty International Germany published an
appeal in 2015 regarding a lawyer from Tajikistan who was threatened with an unfair trial because he was representing members of the opposition
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http://www.coe.int/en/web/conventions/search-on-states/-/conventions/treaty/035.
http://www.coe.int/en/web/conventions/search-on-states/-/conventions/treaty/163.
10
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT.
11
As part of the Treaty of Lisbon: https://en.wikipedia.org/wiki/Signing_of_the_Treaty_of_Lisbon.
12
E.g. in the commentary to the CRC, available at beck-online.de (subscription based).
13
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2006/05/rs20060531_2bvr167304.html.
9
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party. 15 In this appeal Amnesty International Germany asked people to advocate the fulfillment of the UN Basic Principles on the role of the lawyers
to give lawyers the chance to practice law without fear and governmental interference. As another example, the Berlin Chamber of Lawyers published
an article in 2016, where it addressed the duty of the German government and the European Union to remind the Turkish government of its obligation
under the UN Basic Principles. 16 With this article the Chamber reacted to years of governmental repressions against Turkish lawyers and especially
mentioned principle 18 which says that „Lawyers shall not be identified with their clients or their clients' causes as a result of discharging their
functions.“

c) Havana Rules
Havana Rules are mentioned in some parts of the legal literature. 17 Amongst others there is the opinion that the Havana Rules should be factored into
the German juvenile criminal law. 18 Currently, they are only qualified as recommendations.

d) UN Guidelines for Action on Children in the Criminal Justice System
The UN Guidelines for Action on Children in the Criminal Justice System are also mentioned in a few instances in the German legal literature only. 19
However, general measures have been taken to improve the situation of children in the criminal justice system. In 2015 the German Institute for
Human Rights published a report regarding a Child Friendly Justice. 20 In this report the current situation and barriers of children in legal proceedings
14

E.g. Union of democratic lawyers (Vereinigung Demokratischer Juristinnen und Juristen e.V.) : the http://www.vdj.de/mitteilungen/nachrichten/nachricht/tag-derbedrohten-anwaeltin-des-bedrohten-anwalts-am-23012015-anwaeltinnen-und-anwaelte-auf-den-philippinen-in-todesgefahr/.
15
https://www.amnesty.de/urgent-action/ua-209-2015-1/drohendes-unfaires-verfahren.
16
http://kammerton.rak-berlin.de/ausgabe/04-2016/Beitrag-uber-die-Situation-von-Rechtsstaat-und-Anwaltschaft-in-der-Turkei.
17
E.g.in the commentary to the CRC and to the penitentiary law of Saxony-Anhalt available at beck-online.de (subscription based).
18
Article of Prof. Dr. Bung, "Internationale und innerstaatliche Perspektiven für ein rationales und humanes Jugendkriminalrecht" available at beck-online.de (StV 2011, 625,
631).
19
E.g. in the aforementioned article by Prof. Bung in StV 2011, 625 (631), or in the book “Jugendstrafvollzug in Deutschland” by Jochen Goerdeler and Philipp Walkenhorst.
20
http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Policy_Paper/Policy_Paper_34_Kindgerechte_Justiz.pdf.
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in Germany were analysed and recommendations for improvements were directed to public authorities in Germany. In addition to this, the German
Institute for Human rights initiated a study regarding the children in civil and criminal proceedings in 2014 which has not been published yet. 21 The
study aims to analyse present practices and identify the need of improvements on the ground of interviews with professionals and affected minors. In
2016 a German charity organisation (Deutsche Kinderhilfe e.V.) organised a conference with lectures and discussions about Child Friendly Justice.22
Amongst others the participants talked about the situation and needs of children and juveniles in criminal proceedings.

e) General Comments of the Committee on the Right of the Child
The German Institute of Human Rights published a statement regarding the inclusion of children rights into the constitution in 2011. 23 In this
statement the institute demands an alteration of the constitution based on the General Comment no. 5. To make the General Comments more visible
the German Institute has listed and summarized several Comments on its website in German. 24 It also released suggestions for professionals regarding
the use of the General Comments. 25

The Children Committee of the German Federal Parliament published a questionnaire about “25 years UN Convention on the Rights of the Child” in
which it states that General Comments are to be considered by measures to improve children rights. 26

f) UN Principles and Guidelines on access to legal aid in criminal justice systems
21

http://www.institut-fuer-menschenrechte.de/berichterstattung-an-die-grundrechteagentur-franet/studie-kinderfreundliche-justiz/.
http://www.dvjj.de/sites/default/files/medien/imce/documente/veranstaltungen/andere-veranstaltungen/programm.pdf.
23
http://www.institut-fuermenschenrechte.de/uploads/tx_commerce/stellungnahme_aufnahme_v_kinderrechten_ins_grundgesetz_als_ma%C3%9Fnahme_z_umsetzung_der_un_kinderrechtskonventio
n.pdf.
24
http://www.institut-fuer-menschenrechte.de/menschenrechtsinstrumente/vereinte-nationen/menschenrechtsabkommen/kinderrechtskonvention-crc/allgemeinebemerkungen/.
25
http://www.institut-fuer-menschenrechte.de/themen/kinderrechte/allgemeine-bemerkungen/.
26
https://www.bundestag.de/blob/339242/cc1f54650c22a775767173e9185ed31e/stellungnahme_unicef_deutschland-data.pdf.
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No relevant information found.

g) Guidelines on a Child Friendly Justice of the CoE
The Guidelines on a Child Friendly Justice of the CoE are mentioned in the report 2015 of the German Institute for Human Rights 27 and also in the
study 28 (see answer to question 2. d) before).

3. Where your country is an EU Member State, please research whether the following EU Directives have been transposed into the national law of
your country.

Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
Dir. 2010/64/EU on 6 July 2013

Act for strengthening procedural rights of suspects in No

the

criminal

right

interpretation

to

proceedings

and

Verfahrensrechte

translation in criminal

29

Strafverfahren)

(Gesetz
von

zur

Stärkung

Beschuldigten

der
im

proceedings
Dir. 2012/13/EU on
27

http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Policy_Paper/Policy_Paper_34_Kindgerechte_Justiz.pdf.

28

http://www.institut-fuer-menschenrechte.de/berichterstattung-an-die-grundrechteagentur-franet/studie-kinderfreundliche-justiz/.

29

http://dipbt.bundestag.de/extrakt/ba/WP17/498/49866.html.
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Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
the

right

to

information

in

criminal proceedings
Dir. 2013/48/EU on In progress 30

Second Act for strengthening procedural rights of (-)

the right of access to a

suspects in criminal proceedings (Zweites Gesetz zur

lawyer

criminal

Stärkung der Verfahrensrechte von Beschuldigten im

and

Strafverfahren)

in

proceedings
European
warrant

in

arrest
proceedings,

Draft:
http://dip21.bundestag.de/dip21/btd/18/095/1809534.pdf

and on the right to
have a third party
informed

upon

deprivation of liberty
and to communicate
with third persons and
with
authorities

consular
while

deprived of liberty
Dir. 2016/800/EU on (-)
30

(-)

(-)

http://dipbt.bundestag.de/extrakt/ba/WP18/762/76259.html.
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Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
procedural safeguards
for children who are
suspects or accused
persons

in

criminal

proceedings
Proposed

Dir.

legal

on (-)

(-)

(-)

aid

(2016/0368) 31

3bis. Where relevant, please research whether the Commission was informed by your state on the measures taken with respect to the following
recommendations
a) Commission Recommendation C(2013) 8179/2
No relevant information found.
b) Commission Recommendation C(2013) 8178/2
No relevant information found.
31

This Directive has not been officially published yet at time of writing the questionnaire. If it has been published during the period of your research, please include
information on it.
13

4. For your state, identify and analyse any jurisprudence of the ECHR and the CJEU (where your state was a party or an intervenor or where a
request was referred by your national court in the case of preliminary references) relating to the right of access to a lawyer/assistance by a lawyer
for children suspected or accused in criminal proceedings .
Can you please check the ECHR and the CJEU databases to see whether there is any jurisprudence that relates to your country and is relevant to the right of
access to a lawyer/right of assistance by a lawyer. For ECHR go to http://hudoc.echr.coe.int/eng and narrow your search by selecting your country and the
(non) violation of article 6 (more precisely art. 6 no. 3 letter c ECHR). For the CJEU go to http://curia.europa.eu/juris/recherche.jsf?cid=892080 and narrow
your search by selecting your country (in your search you may also refer to article 46 of the EU Charter and Directive 2013/48/EU).

No relevant jurisprudence found.
If you find any relevant jurisprudence (in particular violations of the right to access to a lawyer), please detail your findings using the following table:
Case reference
Key word / provision
targeted
Summary of facts
Summary of the legal
framework/law
Conclusion

4.1. Has the identified ECHR or CJEU jurisprudence (if any) led to any national legislative change? If so, please detail these using the table.
No relevant information found.
14

Name of legislation
Date

of

Promulgation
Comments

4.2. Are there any domestic decisions about the right of access/assistance to a lawyer that cite the ECHR or CJEU case-law? If so, please detail these
using the table.
No relevant information found.
Case reference
Key word / provision
targeted
Summary of facts
Summary of the legal
framework/law
Conclusion
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PART 3: LEGAL CONTEXT AT THE NATIONAL LEVEL
5. Legal and regulatory framework on the right of access to a lawyer/assistance by a lawyer for children suspected or accused in criminal
proceedings at the national level.
The purpose of this section is to explore the legal context at the national level to better understand how the child right to access to a lawyer fits within the
national system. You can keep your answers short and high level. Please note that there will be more detailed questions on the content of the law later on.
5.1. Could you briefly give an overview of the juvenile justice system in your country? In your answer, please list the relevant laws which apply in
regards to the juvenile justice system in your country. Please state the names and dates of promulgation of the relevant laws. Please provide a very
short summary of the preamble of this law.
•

Relevant laws are the German Criminal Code dating back to 1851, the German Criminal Procedure Code dating back to 1879 and the German
Juvenile Court Act from 1923.

•

14 till 17 years of age: applicability of the German Juvenile Court Act (section 1 paragraph 2 sentence 1 German Juvenile Court Act)
18 till 20 years of age: sections of the German Juvenile Court Act are applicable; judge decides whether German Juvenile Court Act or
German Criminal Code is applicable (sections 105 et seq. Juvenile Court Act); case-by-case decision whether the juvenile offender could have
understood his wrongdoing by his mental and moral development (section 3 Juvenile Court Act)

•

The criminal offence is to be determined according to the German Criminal Code and supplementary criminal statutes (section 1 German
Juvenile Court Act) only the legal consequences for juvenile offenders are different and governed by the German Juvenile Court Act.
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•

Sentencing: focus on rehabilitation, prevention and education therefore less prison sentences and more psychological and educational
measures like social work

•

Competent courts are the juvenile courts as chambers of the Local Courts or District Courts

•

Juvenile court assistance system (section 38 German Juvenile Court Act): departure of the youth welfare office and special body in a
supportive role; responsible for: the representation of the educational, social and welfare aspects, the procurement of information for the
prosecution and the court on personality and degree of maturity of the juvenile defendant, support and guidance of the juvenile defendant
(sections 3, 105 German Juvenile Court Act).

•

Juvenile criminal court hearings take place in camera (section 48 German Juvenile Court Act)

5.2. What is the minimum age of criminal responsibility in your country? Are there any exceptions to the minimum age of criminal responsibility? In
your answer, please list the relevant law which establishes the minimum age of criminal responsibility. Please state the name and date of
promulgation of the relevant law.

Minimum age of criminal responsibility: 14 years (section 19 German Criminal Code) without exceptions
Promulgation of section 19 German Criminal Code in 2000; minimum age of 14 years since 1953
5.3. Directive 2013/48/EU enshrines the right of access to a lawyer. Is this right stated clearly in your legislation? In your domestic legislation, are there
any derogations to the Directive and/or any other exceptions to the general right of access to a lawyer ? In your answer, please list the relevant law
which enshrines the right of access to a lawyer. Please state the name and date of promulgation of the relevant law.

The right of access to a lawyer is stated in the law on the international judicial assistance in criminal cases (German Code on International Legal
Assistance) in section 40 paragraph 1 German Code on International Legal Assistance for international criminal cases and in section 137 German
17

Criminal Code for domestic criminal cases. At the very first time the defendant is questioned he has to be informed about his right of access to a
lawyer, section 136 paragraph 1 sentence 2 German Criminal Procedural Code; section 21 paragraph 2 sentence 2, section 22 paragraph 2 sentence 2
German Code on International Legal Assistance.

There are no derogations to the Directive.

The right of access to a lawyer can only be restricted by suspending the communication between the defendant and his lawyer for a maximum of 30
days if there is an immediate danger for the life, health or freedom of a person or if a terrorist organization poses a threat, sections 31 – 36
Introductory Act to the Judicature Act. Even then the defendant has the right of access to another lawyer whom the court chooses and appoints. The
right to get legal assistance from any lawyer is therefore granted at all time without exceptions.
5.4. Is there a difference in your country between the right of access to a lawyer and the right of assistance by a lawyer? 32
If yes, are these rights enacted in the same legislation and please explain how these rights are distinguished.
In Germany there is no difference between the right of access to a lawyer and the right of assistance by a lawyer.
5.5. Is there a legal aid system in your country?

If yes, please state the name and date of promulgation of the relevant laws which establish and govern the legal aid system. Please provide a very
short summary of the preamble of the law. 33

32

Comment: Directive 2016/800/EU enshrines the right of assistance by a lawyer in its article 6 that is different from the right of access to a lawyer (see question 5.3 which
states that this right is contained in Directive 2013/48/EU ).
33
Question 7.2.2 explores this question in more detail so please be very brief with your answer here.
18

A financial legal aid system does not exist for trials before a criminal court. However, a mandatory defence regime applies. In practice, the
mandatory defence regime can be seen as "legal aid" system in a broader sense, especially in case of a juvenile, as the cost will finally also borne by
the treasury (details please see below).

5.6. Is there a national monitoring mechanism(s)/body(ies) for the legal aid system that control whether the rights of access and assistance are
respected?
i.e. Do complaint mechanism(s)/body(ies) exist that would permit a person to make a complaint about his/her lawyer? And do complaint
mechanism(s)/body (ies) exist that would permit a person to make a complaint if they cannot get a lawyer through the legal aid system (and are
entitled to) ?
In your answer, please list the relevant laws which establish and govern the national monitoring(s)/body(ies). Please state the names and dates of
promulgation of the relevant laws. Please provide a very short summary of the preamble of these laws.

There is no specific monitoring body and the monitoring mechanism lies within the legal system of the court-appointed defence. The rights of access
and assistance are granted and secured by the provisions of the German Criminal Procedural Code regulating the mandatory defence regime (section
141 German Criminal Procedural Code) and the mandatory presence of the appointed defence attorney at the court hearing and therefore no hearing
can take place and no judgement can be passed without an attorney involved (section 145 German Criminal Procedural Code). In the German legal
practice everyone who is entitled to the necessary defence gets a lawyer therefore a complaint is obsolete.

A gross breach of duty by the court-appointed defence attorney is under the control of the appellate court. No mechanisms exist which could keep the
defendant from making a complaint.
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PART 4: JUVENILE JUSTICE SPECIALISATION OR SPECIAL STATUS AT THE NATIONAL LEVEL
6. Lawyers specialised to represent children

In certain countries, lawyers who interact with children in the criminal justice system can be required or encouraged to specialise in juvenile justice. This
means that lawyers will undertake training to represent children during criminal proceedings.
12 EU Member States have mandatory training requirements on the rights and needs of children for judges.34 11 Member States have mandatory training for
prosecutors, 35 and 7 Member States mandatory training for defence lawyers. 36 In the Flanders region of Belgium, lawyers can only represent children in
criminal proceedings when they receive specialised training on this subject matter delivered by the Flemish Bar Association (these lawyers are referred to as
"Youth Lawyers").

As shown above, there are differences between European countries in the level of specialised training and support (if any) which is provided to lawyers who
represent children in criminal proceedings. We would like to know what specialised training and support (mandatory and voluntary) is available to lawyers
on this topic and what official measures are taken to ensure that lawyers represent children in a properly adapted way suitable to their specific needs. If your
research shows that there are no particular measures are taken to support lawyers who represent children in criminal proceedings, please state this in your
report. The focus is on official training and support by the government and/or the local bar association. If you find any training offered by universities and/or
by NGOs/Associations you are welcome to include this in your answer.

34
Austria, Belgium, Bulgaria, Czech Republic, Germany, Estonia, Greece, Spain, France, Hungary, Ireland, Italy, Luxembourg, Netherlands, Portugal, Slovenia, United
Kingdom (England, Wales & Scotland).
35
Belgium, Czech Republic, Estonia, Spain, France, Croatia, Hungary, Italy, Latvia, Portugal, Italy, England & Wales.
36
Belgium, Czech Republic, Estonia, France, Italy, Latvia and Slovenia.
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6.1. State of play
a) Are lawyers who are specialised to represent children in criminal proceedings recognised in any official manner or do they have a special status? For
example, does the local bar association recognise their speciality? In the Flanders region of Belgium, for example, these lawyers are recognised as
"Youth Lawyers".

In Germany, lawyers who are specialised to represent children in criminal proceedings do not have a special status but they are partly recognised in an
official manner. Germany does not have an official register for lawyers who are specialised to represent children in criminal proceedings; however the
local bar association recognises their speciality by giving juvenile criminal law an own topic in their search function for a legal representative. 37 In the
national official lawyer index lawyers are not recognised with their speciality. 38

b) If yes to the above question, what is the role of these lawyers at the different stages of the criminal proceeding? Where is it defined? How does it
differ from the role of a lawyer who is not specialised to represent children in criminal proceedings ?

In Germany, criminal proceedings can be divided into three procedural steps:
Criminal proceedings start with the preliminary investigation led by the public prosecutor's office if there's an initial suspicion that a criminal offence
has been committed. 39 At this stage the public prosecutor's office collects evidence for and against the defendant with assistance from the police.
When the public prosecutor's office decides to indicate the alleged offender, the criminal proceeding enter into the second phase - the intermediate
proceedings. In this phase the court decides on the opening of the main trial. 40 If this is the case, the main proceedings start. 41

37

Local bar association Frankfurt, website at http://www.rechtsanwaltskammer-ffm.de/index.php?id=128.
Federal law society, national official lawyer index , website at http://www.rechtsanwaltsregister.org/.
39
Sections 152 paragraph 1 , 160 paragraph 1 of the German Code of Criminal Procedure; English version of the German Code of Criminal Procedure online retrievable at
https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.pdf.
40
Section 203, Sections 199 and following of the German Code of Criminal Procedure.
41
Sections 212 and following, Sections 226 and following of the German Code of Criminal Procedure.
38
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The role of the lawyer during criminal proceedings is significantly shaped by ones function as a unilateral interest representative. The role of a lawyer
defending children does not generally differ from the role of a lawyer of an adult. 42 In this function he is asked to do everything to defend the child
from the right of punishment or the right of education of the state. 43 The role of the lawyer is provided in Sections 68, 69 of the Juvenile Court Act.
According to section 68 of the Juvenile Court Act 44 a child is mandatorily to be provided with a lawyer by the court under certain circumstances (e.g.
the child is in custody, for details please see 8.1.), Section 69 of the Juvenile Court Act offers the court the opportunity to appoint a child a legal
representative in all stages of the criminal proceedings if the requirements of section 68 of the Juvenile Court Act are not met. Furthermore, the
parents of a suspected child can appoint a defender of choice for their child during all stages of the criminal proceedings. 45 If juvenile criminal law is
applicable to an adolescent (age 18 until 21) pursuant to section 105 of the Juvenile Court Act (which is in practice very often the case), then section
68 number 1 and 4 also applies to the adolescent. 46

The lawyer of a child has the function to strengthen the child's subjective position in the case, especially to compensate its linguistic, intellectual and
social inferiority. 47 Furthermore, the lawyer is obliged to balance the inexperience of the child in court rituals and his missing legal knowledge and he
has to insist on the adherence of all procedural rules which work in favour of the defendant. 48 Moreover, the lawyer has to make use of the extended
opportunities in the Juvenile Court Act for the charges to be dropped - sections 45, 47 of the Juvenile Court Act. According to section 45 of the
Juvenile Court Act the public prosecutor's office has the opportunity to drop charges in case the committed offence was insignificant, if educational
measures are already executed or are initiated and an indictment is not deemed necessary or if conditions or directives were issued in an informal
judicial educational proceeding. Section 47 of the Juvenile Court Act offers the same opportunities for the court after the indictment. If juvenile

42

BeckOK JGG/Noak, section 68 JGG recital 12.
BeckOK JGG/Noak, section 68 JGG recital 12.
44
English version of the Juvenile Court Act online retrievable at https://www.gesetze-im-internet.de/englisch_jgg/englisch_jgg.pdf.
45
Section 137 of the German Code of Criminal Procedure.
46
BeckOK JGG/Noak, section 68 JGG recital 3.
47
BeckOK JGG/Noak, section 68 JGG recital 12.
48
BeckOK JGG/Noak, section 68 JGG recital 12.
43
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criminal law is applicable to an adolescent (age 18 until 21) according to section 105 of the Juvenile Court Act, then sections 68 and 69 apply also to
the adolescent. 49
Therefore, the use of alternative educational measures often prevents juvenile sentences. The lawyer further ensures that the specific regulations
implemented for the protection of children are respected, for example the closed main proceedings. 50

c) Does role of a lawyer who is specialised to represent children in criminal proceedings differ according to the age and capacity of the child?

The role of the lawyer does not differ according to the age and capacity of the child. The privileged treatment due to Juvenile Court Act is offered to
children until their 18th birthday 51 and to adolescent under the requirements of section 105 of the Juvenile Court Act.

d) In your country, are there any associations/organisations/groups for lawyers who specialise in representing children in criminal proceedings? (e.g in
Belgium, there is the Union of Youth Lawyers (an association organised by the Flemish Bar Association ). 52 If yes, can you please provide some
information on the association's activities.

In Germany exists no association or group for lawyers who specialise in representing children in criminal proceedings.

e) Is there any official information on how many lawyers are specialised in representing children (particularly in criminal proceedings)?

There are no official numbers available about lawyers who specialise in representing children in criminal proceedings.

49

BeckOK JGG/Schneider, section 45 JGG recital 8 and section 47 recital 3.
Section 48 paragraph 1 of the Juvenile Court Act.
51
Section 1 paragraph 2 of the Juvenile Court Act.
52
vzw Unie van Jeugdadvocaten, website at http://jeugdadvocaat.be/index.php/2015-03-22-14-19-58.
50
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f) Is there any official information on the proportion of lawyers specialised to represent children in criminal proceedings (compared to lawyers who are
not specialised in representing children in criminal proceedings)?

No, there is no official information available. To capture meaningful figures is extremely difficult, because there is no formal specialization on
representing children in criminal proceeding in Germany.

6.2. Training
a) In your country, is there any training provided for lawyers who (or who wish to) represent children in criminal proceedings?

In Germany, there is no training provided for lawyers who represent children vis-á-vis an official authority. The lawyers are not required to have any
specific qualification in proceedings against children. No. 1 of the directives to section 68 of the Juvenile Court Act recommended in its former
version only to appoint educational competent and in the education of children experienced lawyers as assigned counsels. Today this recommendation
isn't regulated by written law.

Nevertheless, lawyers have the opportunity to acquire a title as specialist lawyer in criminal law. This involves a theoretical seminar, including several
written tests. 53 The seminars include inter alia the subject juvenile criminal law. 54 For the acquisition of the title the lawyer must prove special
knowledge in the area of criminal law including procedural law. 55 Furthermore, the acquisition of the title requires special practical expertise, which
means in the case of criminal law that the lawyer must have worked on at least 60 criminal law cases. Moreover, the lawyer must have perceived 40
days main proceedings in front of the court of lay assessors or higher. 56

53

Sections 4, 4a of the Specialist Lawyers Act.
The market overview regarding specialist lawyer seminars, website at http://www.fachanwaltslehrgang.de/fachanwaltslehrgang-strafrecht.php.
55
Section 13 number 2, number 3 of the Specialist Lawyers Act .
56
Section 5 paragraph 1 lit. f) of the Specialist Lawyers Act.
54
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b) Is the training mandatory?

There is no mandatory training.

c) Is the training accessible, affordable and/or free?

The seminars are accessible. The seminars cost between 1.400 and 2.405 Euro. They are usually cheaper for trainee lawyers and for lawyers in their
first 2 or 3 years after their admission. 57

d) Is the training homogeneous and organized at a national level?

As the Specialist Lawyers Act states specific requirements for the seminars, the training is to be expected homogeneous. However, it is beside the
frame stuck by the Specialist Lawyers Act not organized at a national level.

e) Is there a continuous training in juvenile justice offered/mandated throughout a lawyers' career? What are the requirements?
The right to carry the title as specialized lawyer, e.g. for criminal law, requires the participation in annually training courses or publications. 58
However, these training courses does not have to include juvenile criminal law.

Form & content of the training
f) Who offers the training? (e.g. the University, bar association, legal aid system, by an NGO or other association, etc.)

57
58

The market overview regarding specialist lawyer seminars, website at http://www.fachanwaltslehrgang.de/fachanwaltslehrgang-strafrecht.php.
Section 15 of the Specialist Lawyers Act.
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The training is offered by (distance) universities as well as different lawyers associations and several private providers.

g) What is the form of the training? (e.g. day sessions, evening classes, online, self-training, etc.)

The seminars mostly are day sessions. They are usually held on weekends.

h) What is the content of the training?

The content includes several topics of criminal law such as tax criminal law and white collar crime, but furthermore includes juvenile criminal law and
juvenile procedural law.

i)

What is the length of the training offered?

A minimum of 120 hours of seminars have to be completed.

j)

Is it theoretical and/or practical?

The training is mainly theoretical, but in some cases there are also practical exercises like role-plays included.

k) Is it exclusively juridical? Or is it a multidisciplinary training (psycho-socio aspects, how to communicate with children, does the training include a
dimension of child support/assistance, etc.)? Are other professionals involved in the training?

26

The training is focussed on juridical aspects, but fractionally includes other professionals, e.g. a professor of forensic medicine or a psychologist.

l)

Do children participate in the lawyers' training (e.g. to share their experiences with the lawyers)? How?

There is no information available regarding this aspect.

m) Are there practical exercises on how to interview children?

No, the training is mainly theoretical. In Germany, there are no official measures to ensure that lawyers represent children in a properly adapted way
suitable to their specific needs.

6.3. Materials
a) Are there any materials (e.g. manuals, self-training tools, reports) that exist at the national level on the role and mission of lawyers who represent
children in criminal proceedings?

There are no such materials available.

b) Are there any materials (e.g. studies, reports, interviews) that capture the views of lawyers who represent children in criminal proceedings or the views
children who have been involved in the criminal justice system (and who were represented by a lawyer)?

27

There are no extensive materials available about experiences from children or lawyers who represented children in criminal proceedings.
Nevertheless, there is an empirical study in which 23 accused children and adolescents were asked after the main proceeding, if their lawyer has
helped them. 59 13 answered no, just 8 answered yes.

59

Hauber, RdJB 1979, 355, Seite 359, quoted by Radbruch, StV 1993, 553.
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PART 5: CHILD'S ACCESS TO A LAWYER
Please note that some of the questions in Part 5 are more practical and may not be contained in the legislation or case law. You may be able to find the answers
by looking at studies or reports which touch on these issues or doing a google search. You are welcome to contact any relevant bodies (e.g. ministry of justice,
ministry of education, local bar association, legal aid system .etc) to ask these questions. Please undertake the level of research as you believe is necessary and
appropriate to the time you can invest in this project. Please state in your answer which method you used to collect the information.

7. Access to a lawyer for children (suspected or accused) and at all stages of the criminal proceeding (at the police station, at the prosecutor's office
and in court)

7.1. Information & facilitation
7.1.1.

Does the State play a role in giving information to the child regarding their right to access a lawyer? (e.g. public campaigns, training in schools,
information given to school directors)

In Germany, there doesn't exist any public campaign to inform children about their right to access a lawyer.

7.1.2.

Are there any organisations or associations that give information and facilitate a child's right to access a lawyer? If there are, what do they do to
give information/facilitate the process?

29

In Germany, the youth courts assistance service, provided by the youth welfare offices working in conjunction with the youth assistance
associations 60, plays an important role in criminal proceedings against a youth. The youth court assistance service shall be involved as early as
possible. 61 Representatives of the youth court assistance service shall highlight the supervisory, social and care-related aspects in proceedings
before the youth courts. 62 For this purpose, they shall support the participating authorities by researching into the accused’s personality, his
development and his environment, and shall express a view on measures to be taken. Their task also include to inform the child about the course
of the criminal proceedings. 63 They inform the child about his right to choose a lawyer even he or she has no claim of mandatory defence. In such
cases they recommend the free legal advice for youth.

7.1.3.

If the child is deprived of liberty 64 in the context of a criminal proceeding (e.g. held on remand at a prison, held at the police station or a hospital
etc) how does he/she receive information on his/her right to access a lawyer?
The criminal proceedings law provides that the arrested accused, irrelevant of age, shall be instructed as to his rights without delay. 65 In this
instruction the accused shall be advised that he may at any time, also before his examination, consult a defence counsel of his choice. 66 Moreover,
the accused shall be advised that he may, in the cases referred to in Section 68 Juvenile Court Act, 140 paragraphs 1 and 2, request the
appointment of a defence counsel pursuant to Section 141 paragraphs 1 and 3. 67 Depending on the stage of the proceeding, the instruction shall be
given by police, public prosecutor or judge.

60

Section 38 paragraph 1 of the Juvenile Court Act.
Section 38 paragraph 3 of the Juvenile Court Act.
62
Section 38 paragraph 2 of the Juvenile Court Act.
63
Senat administation for education, youth and science in Berlin, brochure "Help for juvenile delinquents", online retrievable at
https://www.berlin.de/sen/jugend/jugend/jugendkriminalitaet/erwischt_was_nun.pdf.
64
Deprived of liberty = the child is not permitted to leave at will.
65
Section 114b paragraph 1 sentence 1 of the German Code of Criminal Procedure.
66
Section 114b paragraph 2 sentence 1 number 4 of the German Code of Criminal Procedure.
67
Section 114b paragraph 2 sentence 1 number 4a of the German Code of Criminal Procedure.
61
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7.1.4.

Is there an obligation to provide the information in "child-friendly language"? 68
Generally, the arrested accused shall be instructed as to his rights in a language he understands. 69 In addition, there exists with section 70a of the
Juvenile Court Act a special rule for juvenile offenders. Prescribed instructions shall be correspond to the level of development and the level of
education of the youth. 70

7.1.5.

If the child cannot speak the official language of the country, is there an obligation to provide the information in the child's mother tongue or in a
language spoken/understood by the child?
The arrested accused shall be instructed as to his rights in a language he understands. 71 There is no obligation to inform the child in his or her
mother tongue. 72

7.1.6.

If the information needs to be translated or a translator needs to be provided, who covers the costs for the interpretation/translation?

An accused, who does not have a sufficient command of the German language, shall be advised in a language he understands. That may demand
that an interpreter or a translator must be called in for the entire criminal proceedings free of charge.73 The interpreter costs for the accused are
legal costs and are borne by the Treasury. 74

68

Definition of "child-friendly language" can be found in the Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice (pg. 29 and 84).
Section 114b paragraph 1 sentence 1 of the German Code of Criminal Procedure.
70
Section 70a paragraph 1 sentence 1 of the Juvenile Court Act.
71
Section 114b paragraph 1 sentence 1 of the German Code of Criminal Procedure.
72
BeckOK StPO/Krauß, section 114b StPO recital 2.
73
Section 114b paragraph 2 sentence 3 of the German Code of Criminal Procedure .
74
Reverse conclusion resulting from section 464c of the German Code of Criminal Procedure; see also Satzger/Schluckebier/Widmaier, StPO, section 187 GVG recital 11.
69
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7.2. Child's access to a lawyer
Please answer the below questions in the context of a child involved in a criminal proceeding in your country.

7.2.1.

Child's choice of a lawyer (outside the legal aid system)
a) Can a child choose his/her own lawyer ?
A child can choose his/her own lawyer. This reflects the principle of a right to a fair trial.75 Independently of age, the right to choose a lawyer
is explicitly foreseen in Article 6 paragraph 3 subparagraph c) of the European Convention for Protection of Human Rights and Fundamental
Freedoms and in section 137 paragraph 1 sentence 1 of the German Code of Criminal Procedure.

b) Does anyone help the child to choose their lawyer (the child's parents/guardian, an association, school, a special programme or other informal
system)?

According to section 67 paragraph 3 of the Juvenile Court Act, the legal representative’s right to select a defence counsel shall also accrue to
the parent or guardian. In addition, pursuant to section 68 of the Juvenile Court Act, the presiding judge shall appoint a defence counsel for
the accused in special cases (please see 8.1. for details). Furthermore, the youth courts assistance service gives advices. 76

7.2.2.

Legal aid system 77
a) How is the legal aid system organised nationally, regionally or locally? Who is in charge of the management and oversight?

75

BeckOK JGG/Noak, section 68 JGG recital 2.
Senat administation for education, youth and science in Berlin, brochure "Help for juvenile delinquents", online retrievable at
https://www.berlin.de/sen/jugend/jugend/jugendkriminalitaet/erwischt_was_nun.pdf.
77
This question builds upon question 5.5.
76
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In General: Legal aid is a state welfare benefit and is part of the administration of justice 78. To obtain it, the party has to file an application
(see section 114 paragraph 1 of the Code of Civil Procedure 79). The court hearing the case shall decide to grant legal aid or not (see section
117 paragraph 1 of the Code of Civil Procedure).

b) How is the system financed?
Generally, the grant of legal aid has the effect that the state treasury will bear the legal costs 80 and the attorney fees.81 Therefore, the legal aid
system is financed by taxes. 82 Due to the decision of the Court about granting legal aid in full or in part depending on the applicant`s
economic situation, the applicant has to pay only a part of the court costs and the attorney fees or nothing. 83 The payments are to be made to
the State Treasury of the respective Federal State. In proceedings before the Federal Court of Justice, they are to be made to the Federal State
Treasury unless assistance with court costs has been approved at a prior level of jurisdiction. 84

There is no formal legal aid scheme for criminal proceedings in Germany in this sense, however different schemes apply, as described below.

c) How are lawyers paid?

78
Federal Office of Justice, instructions for the application for legal aid, online retrievable at
https://www.bundesjustizamt.de/DE/SharedDocs/Publikationen/HKUE/Verfahrenkostenhilfe_Ausfuellhinweise_en.pdf?__blob=publicationFile&v=2.
79
English version of the German Code of Civil Procedure online retrievable at https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.pdf.
80
Section 122 paragraph 1 of the Code of Civil Procedure.
81
Section 59 paragraph 1 of the Law on the Remuneration of Attorneys; English version of the Law on the Remuneration of Attorneys online retrievable at
https://www.gesetze-im-internet.de/englisch_rvg/englisch_rvg.pdf.
82
Federal Office of Justice, instructions for the application for legal aid, online retrievable at
https://www.bundesjustizamt.de/DE/SharedDocs/Publikationen/HKUE/Verfahrenkostenhilfe_Ausfuellhinweise_en.pdf?__blob=publicationFile&v=2.
83
Section 120 paragraph 1 of the Code of Civil Procedure.
84
Section 120 paragraph 2 of the Code of Civil Procedure.

33

Pursuant to section 45 paragraph 1 of the Law on the Remuneration of Attorneys, an attorney assigned as counsel using assistance with court
costs shall receive the statutory remuneration from the Federal Treasury in proceedings before the federal courts and from the Land Treasury
in proceedings before the district courts. Furthermore, the attorney can demand an appropriate advance payment from the State Treasury for
the fees incurred as well as for the expenses incurred and likely to be incurred, if he has a claim against the State Treasury in respect of his
remuneration (section 47 paragraph 1 of the Law on the Remuneration of Attorneys). Section 55 paragraph 1 sentence 1 of the Law on the
Remuneration of Attorneys clarifies that the remuneration to be granted from the State Treasury and any advance payment thereon shall be
assessed by the record officer of the office of the court of first instance upon application by the attorney. If the proceedings have not been
pending before a court, the assessment shall be made by the record officer of the office of the court that appointed the defence attorney
(Section 55 paragraph 1 sentence 2 of the Law on the Remuneration of Attorneys).

d) In which circumstances are children entitled to legal aid?
Again, there is no formal legal aid scheme for criminal proceedings in Germany. 85 Rather, legal aid is substituted by the mandatory defence
regime 86, which is based on the seriousness of the offence or vulnerability of the accused, not on financial needs. The presiding judge shall
appoint a defence counsel for the accused youth in the cases referred to in section 68 of the Juvenile Court Act (details please see below).

In practice, the mandatory defence regime can be seen as "legal aid" system in a broader sense, especially in case of a juvenile, as the cost
will finally in almost all cases be borne by the treasury (Section 74 Juvenile Court Act). Although this decision is up to the discretion of the
court, in practice this rule applies in almost call cases.

85
86

Schumann, legal aid in Germany, https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-germany-20150427.pdf .
See section 140 of the German Code of Criminal Procedure.
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Accordingly, legal aid, in a strict sense, can only be provided for children in civil law, family law and administrative law.87 The only
exceptions for legal aid in criminal proceedings are section 379 paragraph 3, section 397a paragraph 2 and section 404 paragraph 5 of the
German Code of Criminal Procedure. Accordingly, in cases of private prosecution or accessory private prosecution, legal aid shall be granted
to the aggrieved person or to the accessory private prosecutor. Besides, in cases of bringing a property claim against the accused arising out of
the criminal offence, the aggrieved person or his heir may and the indicted accused shall, upon application, be granted legal aid under the
same provisions as in civil litigation. We do not further elaborate this aspects, as it does not have real practical importance.

e) Are there any initiatives (media or educational campaigns ,etc) to inform children about the legal aid system?
Due to the fact, that legal aid in criminal proceedings is only available in few exceptions, 88 there are not any initiatives to inform children
about the legal aid system. In cases, where the child is a victim, associations such as "Weißer Ring" supports the victim and informs about the
right to receive legal aid. 89

Further, the mandatory defence regime applies automatically if the requirements are met.

f) In the legal aid system, do lawyers receive a specific training in order to represent children in criminal proceedings?

In cases, where the child can exceptionally receive legal aid, he or she will be advised by an attorney without a specific training in order to
represent children in criminal proceedings.

87

E.g. section 114 of the Code of Civil Procedure, section 76 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction; English version of
the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction online retrievable at https://www.gesetze-iminternet.de/englisch_famfg/englisch_famfg.pdf.
88
Please also see the answer to question 7.2.2.d).
89
Section 397a of the German Code of Criminal Procedure.
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g) In the legal aid system, is there any type of registration requirement for lawyers who want to represent children in criminal proceedings (bar
association or another body)?

In Germany, it does not exist a type of registration requirement for lawyers who want to represent children in criminal proceedings, even if the
mandatory defence regime applies.

h) If the child benefits from legal aid, can he/she choose his/her lawyer?
Yes, the lawyer of the child's choice shall be assigned in the mandatory defence regime. 90

i)

If the child benefits from legal aid, can he/she change lawyer during the same proceeding? In which circumstances?

Requirement for replacing the lawyer is in general a severe disturbed confidential relationship between the lawyer and the applicant.

j)

In reference to question 5.6, can a child make a complaint about his/her lawyer? How?

Yes, the child can complain and make a formal submission to the competent judge how appointed the mandatory defence counsel. In severe
case of a disturbed confidential relationship (high requirements must be met) the judge will appoint a new mandatory defence counsel.

k) Is there a mechanism or a rule to avoid conflict of interests between the child and his parents and/or the child and his lawyer?

90

E.g. section 404 paragraph 5 sentence 2 of the German Code of Criminal Procedure.
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There is no specific mechanism to avoid such conflicts between the child and his parents and/or his lawyer. If the parents or guardians have
chosen and engaged a lawyer on behalf of the child, it can appear that the child didn't trust him enough. If the defence counsel of choice
doesn't resign from the mandate, the court can appoint a public defender if the requirements of section 68 of the Juvenile Court Act are met.

l)

Is there any official information on how many children use the legal aid system for criminal proceedings? And how many lawyers in the legal
aid system represent children in criminal proceedings?

There is no information available on how many children use the legal aid system in a broad sense for criminal proceedings and how many
lawyers in the legal aid system represent children in criminal proceedings.

7.2.3.

Interpretation and translation when meeting with their lawyer
a) Does the child have the right to access free interpreter if he/she needs one when meeting with their lawyer?

In accordance with Article 6 paragraph 3 subparagraph e) of the European Convention for Protection of Human Rights and Fundamental
Freedoms, the involvement of an free interpreter is only foreseen for process-related conversations, such as interviews with defenders.91

b) Does the child have the right to access free translation of certain documents when meeting with their lawyer? If yes, which documents?

The free translation of certain documents for the child when meeting his lawyer is only available in cases pursuant to section 187 paragraph 2
of the Courts Constitution Act 92. The child has the right to access free document translations to the extent as this is necessary for the exercise
of his rights under the law of criminal procedure. As a rule, a written translation of custodial orders as well as of bills of indictment, penal
91
92

KK-StPO/Graf, section 114b StPO recital 14.
English version of the Courts Constitution Act online retrievable at https://www.gesetze-im-internet.de/englisch_gvg/englisch_gvg.pdf.
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orders and non-binding judgments shall be necessary for the exercise of the rights under the law of criminal procedure of an accused who does
not have a command of the German language. An excerpted written translation shall be sufficient if the rights of the accused under the law of
criminal procedure are thereby ensured. The written translation shall be made available to the accused without delay. An oral translation of the
documents or an oral summary of the content of the documents may be substituted for a written translation if the rights of the accused under
the law of criminal procedure are thereby ensured. As a rule, this can be assumed if the accused has a defence counsel.

7.3. Is the child able to waive his/her right of access to a lawyer?
In cases of mandatory defence, the child has the right to appeal against a undesired court-appointed defence counsel. 93

8. Assistance by a lawyer to a child

8.1. General
a) Is there an obligation for the State to provide a lawyer to child in criminal proceedings?

The State is obligated to provide a lawyer to a child in criminal proceedings in circumstances referred to section 68 of the Juvenile Court Act.
Hereafter, the presiding judge shall appoint defence counsel for the accused if a defence counsel would have to be appointed for an adult. 94 This rule
refers to section 140 of the German Code of Criminal Procedure:

Thereafter, the participation of defence counsel shall be mandatory if the main hearing at first instance is held at the Higher Regional Court or at the
Regional Court; 95 the accused is charged with a felony; 96 the proceedings may result in an order prohibiting the pursuit of an occupation; 97 remand

93
94

Ostendorf, Jugendgerichtsgesetz, commentary, section 68 JGG recital 21; Eisenberg, JGG, section 68 JGG recital 44.
Section 68 number 1 of the Juvenile Court Act.
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detention pursuant to Sections 112 or 112a of the German Code of Criminal Procedure or provisional placement pursuant to Section 126a or Section
275a paragraph 6 of the German Code of Criminal Procedure is executed against an accused; 98 the accused has been in an institution for at least three
months based on judicial order or with the approval of the judge and will not be released from such institution at least two weeks prior to the
commencement of the main hearing; 99 placement of the accused pursuant to Section 81 of the German Code of Criminal Procedure is being
considered for the purpose of preparing an opinion on his mental condition; 100 proceedings for preventive detention are conducted; 101 the previous
defence counsel is excluded from participation in the proceedings by a decision 102 or an attorney has been assigned to the aggrieved person pursuant to
Sections 397a and 406g paragraphs 3 and 4 of the German Code of Criminal Procedure. 103 In other cases the presiding judge shall appoint a defence
counsel upon application or ex officio if the assistance of a defence counsel appears necessary due to the seriousness of the offence, or due to the
difficult factual or legal situation, or if it is evident that the accused cannot defend himself. 104

Furthermore, the presiding judge shall appoint a defence counsel for the accused if the parent or guardian and the legal representative have had their
rights withdrawn in accordance with this Law105, the parent or guardian and the legal representative have been excluded from the hearing in
accordance with section 51 paragraph 2 of the Juvenile Court Act, and the impairment in the defence of their rights can no longer be sufficiently
compensated by subsequent information (section 51 paragraph 4 sentence 2 of the Juvenile Court Act) 106, consideration may be given to placing the
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Section 140 paragraph 1 number 1 of the German Code of Criminal Procedure.
Section 140 paragraph 1 number 2 of the German Code of Criminal Procedure.
97
Section 140 paragraph 1 number 3 of the German Code of Criminal Procedure.
98
Section 140 paragraph 1 number 4 of the German Code of Criminal Procedure.
99
Section 140 paragraph 1 number 5 of the German Code of Criminal Procedure.
100
Section 140 paragraph 1 number 6 of the German Code of Criminal Procedure.
101
Section 140 paragraph 1 number 7 of the German Code of Criminal Procedure.
102
Section 140 paragraph 1 number 8 of the German Code of Criminal Procedure.
103
Section 140 paragraph 1 number 9 of the German Code of Criminal Procedure.
104
Section 140 paragraph 2 sentence 1 of the German Code of Criminal Procedure.
105
Section 68 number 2 of the Juvenile Court Act.
106
Section 68 number 3 of the Juvenile Court Act.
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accused in an institution for the purpose of preparing an expert report on his personal development (section 73 of the Juvenile Court Act) 107, or
remand detention or provisional committal is to be enforced against him pursuant to section 126a of the German Code of Criminal Procedure if he has
not yet reached eighteen years of age; defence counsel shall be appointed without delay. 108

b) If the child does not lawyer, will one be assigned to him/her automatically? How is the lawyer assigned?

In every stage of the procedure, the appointment of a defense counsel referring to the cases of section 68 of the Juvenile Court Act will be checked and
is then made ex officio. 109 If there is an obligation to appoint a defense counsel, the choice of him is based upon dutiful judgement. In practice, the
presiding judge asks the child, if he or she would like to propose a defender. 110

c) At what stage is the lawyer provided to the client?

The time of the lawyer's appointment depends on the situation prescribed in section 68 number 2 until 5 of the Juvenile Court Act. In the cases of
section 68 number 1 of the Juvenile Court Act, the obligation to appoint a defence lawyer applies to the main proceedings. 111 During the preliminary
proceedings a defence counsel may also be appointed. 112 The public prosecution office shall request such appointment if in its opinion the assistance
of defence counsel will be necessary pursuant to Section 140 paragraph 1 or 2 of the German Code of Criminal Procedure. Upon conclusion of the
investigations (Section 169a of the German Code of Criminal Procedure) he shall be appointed upon application by the public prosecution office. In
the case of Section 140 paragraph 1 number 4 of the German Code of Criminal Procedure defence counsel shall be appointed without delay after the
commencement of execution.
107

Section 68 number 4 of the Juvenile Court Act.
Section 68 number 5 of the Juvenile Court Act.
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Meier/Rössner/Trüg/Wulf, Jugendgerichtsgesetz, section 68 JGG recital 17.
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OLG Hamm, Beschluss vom 01.02.1984 – 5 Ws 360/83, StV 1984, 235, 236.
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See Section 141 paragraph 1, 2 and 4 of the German Code of Criminal Procedure.
112
Section 141 paragraph 3 of the German Code of Criminal Procedure.
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d) How do children enter into contact with lawyers? Do they receive any help to do so? By whom?

If the mandatory defence regime applies (details please see above), no contract is required between the child and the lawyer. The presiding judge
appoints a lawyer for the accused child.

In other cases, the normal civil law regime applies, i.e. the parents or the legal guardian (if required) have at least to approve a contract.
According to section 137 paragraph 2 of the German Code of Criminal Procedure in conjunction with section 67 paragraph 3 of the Juvenile Court
Act, the parents have the right to engage a lawyer to defend their child in every stage of the procedure.113
In addition, if a child is suspected of committing a crime, the youth court assistance service should involve itself as early as possible. 114

e) Is the lawyer's presence recorded at investigative or evidence-gathering acts (e.g. questioning, identity parades, fingerprinting, reconstructions of the
crime scene .etc) involving the child?
The lawyer`s presence is prescribed for several investigative measures. 115 The lawyer must be notified about the dates for certain investigative or
evidence-gathering acts. If the notification shall be dispensed in cases of endangering for the success of the investigation, the judge makes a note
about the waiver of the notification. 116 Generally, it is in the interest of the court that the lawyer's presence is recorded in the file because the absence
is a possible reversible error 117 and the presence could be checked easily. 118
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Eisenberg, JGG, section 67 JGG recital 12.
Section 38 paragraph 3 sentence 2 of the Juvenile Court Act.
115
E.g. section 168c paragraph 1 and section 168d paragraph 1 of the German Code of Criminal Procedure.
116
Dölling/Duttge/Rössner, Gesamtes Strafrecht, section 168c StPO recital 7; MüKoStPO/Kölbel, StPO, section 168c recital 24.
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Satzger/Schluckebier/Widmaier, StPO, section 168c StPO recital 15.
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f) Are any other professionals such as social workers or psychologists involved in any parts of investigative or evidence-gathering acts involving the
child?
The youth court assistance is involved during every stage of criminal proceedings.119

g) If yes to the above, what is their role? How do they engage with lawyers and the competent authorities?
The youth court assistance is not the assistant of the public prosecutor or the attorney. 120 Representatives of the youth court assistance service shall
highlight the supervisory, social and care-related aspects in proceedings before the youth courts. 121 For this purpose, they shall support the
participating authorities by researching about the personality of the accused, his development and his environment, and shall express a view on
measures to be taken. In custody cases they shall report without delay on the results of their enquiries.

h) What happens if there is no lawyer present and the child has to be assisted? (Will the competent authorities postpone the hearing, the questioning,
investigative/ evidence-gathering acts, etc., during which the child must be assisted by a lawyer?)
If the child wishes to consult with a defence counsel of his choice during the first examination, the questioning has to be stopped 122. The child should
have the opportunity to consult with his or her defender. If necessary, a new appointment shall be arranged. 123 According to section 145 paragraph 1
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Schlothauer/Weider, Verteidigung im Revisionsverfahren, recital 1178; MüKoStPO/Kölbel, StPO, section 168c StPO recital 24.
Section 38 paragraph 2 of the Juvenile Court Act.
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Ostendorf, Jugendgerichtsgesetz, commentary, section 38 JGG recital 7.
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Section 38 paragraph 2 of the Juvenile Court Act.
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MüKoStPO/Schuhr, section 136 StPO recital 33.
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KK-StPO/Diemer, section 136 StPO recital 14.
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of the German Code of Criminal Procedure, in cases of mandatory defence the chairman of the court can immediately appoint another defence counsel
or the court can decide to suspend the proceedings if the public defender fails to appear in the main proceedings. 124
8.2. Interpretation and translation at all stages of the proceedings
a) At all stages of the criminal proceeding (not just during their meetings with the lawyer), does the child have the right to access free interpreter if
she/he needs one? If not all, at which stages?

In accordance with Article 6 paragraph 3 subparagraph e) of the European Convention for Protection of Human Rights and Fundamental Freedoms,
the involvement of an interpreter is only foreseen for process-related conversations, such as interviews with defenders or hearings. 125 Pursuant to
section 187 paragraph 1 of the Courts Constitution Act, the court shall call in an interpreter only for an accused or convicted person who does not have
a command of the German language, insofar as this is necessary for the exercise of his rights under the law of criminal procedure.

b) At all stages of the criminal proceeding (not just during their meetings with the lawyer), does the child have the right to access free document
translations? If not all, at which stages? Of which documents?

The child has the right to access free document translations insofar as this is necessary for the exercise of his rights under the law of criminal
procedure. As a rule, a written translation of custodial orders as well as of bills of indictment, penal orders and non-binding judgments shall be
necessary for the exercise of the rights under the law of criminal procedure of an accused who does not have a command of the German language. 126
An excerpted written translation shall be sufficient if the rights of the accused under the law of criminal procedure are thereby ensured. The written
translation shall be made available to the accused without delay.
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Pfeiffer, StPO, section 145 StPO recital 2.
KK-StPO/Graf, section 114b StPO recital 14.
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Section 187 paragraph 2 of the Courts Constitution Act.
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8.3. At the different stages of the proceeding

Some of the below questions in 8.3. touch upon obligations on Member States as articulated in Directive 2016/800 and Directive 2013/48/EU. You are being
asked to research whether these principles exist in your national legal system. We have provided pinpoint references to the provisions of the Directives which oblige
Member States to implement these principles to facilitate your research.

a) Does the child have the right to meet with his/her lawyer before he/she is questioned by the police or by other law enforcement or judicial
authority? 127

Before the first questioning the accused child has to be informed about the right to consult a defence counsel. Also prior the child´s decision to give its
consent to the questioning, the possibility to contact parents or the person who is entitled to custody – might be a risk for the clarification of the
offence. The child must be informed about its right to be represented by a lawyer. 128
b) Does the lawyer of the child have the right to be present and to provide effective assistance to his/her client when the child is questioned? 129

The lawyer has no right to request to be present at the questioning by the police (different to a questioning by the prosecutor or a judge).

In practice, however, the police allows a lawyer to be present. The child is not obliged to make any statements towards the police. The police must
inform the child about his right to remain silent. Pursuant to section 168c the German Code of Criminal Procedure in cases of judicial questioning the
127

See: Article 6.3 of Directive 2016/800 .
Ostendorf/u.a., Leitfaden Informationen über Rechte und Pflichten Jugendlicher, Heranwachsender und Eltern im Jugendstrafverfahren, pg. 3, online available at
http://www.lra-ffb.de/pdf/32/Leitfaden_RechtePflichten.pdf.
129
Effective assistance = in an active way. For example, in Belgium, lawyers were only allowed to sit behind their client and could not intervene and interrupt the questioning.
Article 6 (subsections 6.2 and 6.4) of Directive 2016/800 state that a lawyer is able to participate effectively during questioning. This element of the directive has been
transposed into Belgian legislation and now lawyers can now play a more active role in the questioning of their client.
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presence of the lawyer is allowed. However, the parents or the person who is entitled to custody has the right to be present at all questionings (also by
the police). Furthermore, the lawyer has the right to be present on judicial inspections, pursuant to section 168d of the German Code of Criminal
Procedure.

c) Is the lawyer allowed to intervene when the child is questioned? How? Where does he/she sit? Can he/she talk to his/her client when he/she is
questioned? Is he/she allowed to comment the police report? 130

In practice the lawyer sits beside the questioned child. As in case of defending an adult the lawyer has no right to question the police officers or to
give advises. 131 But it should be avoided that the questioned person is influenced by the police report.

d) Is the lawyer required to be present upon the carrying out of an investigative or other evidence-gathering act such as identity parades, confrontations
or reconstructions of the scene of crime? 132

Concerning measures to establish identity no special rules for adolescents exist. Identity establishing measures regarding suspected children aged
under 14 are prohibited in Germany. DNA-identifying measures are only allowed when they occur on judicial order. 133
e) Does the child have the right to meet in private with his/her lawyer without undue delay after deprivation of liberty? 134
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See: Article 3.3 b) of the Directive 2013/48/EU.
Meyer-Goßner, StPO, section 163 recital 16.
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See: Article 3.3 c) of the Directive 2013/48 and article 6.3 b) of the Directive 2016/800.
133
Ostendorf/u.a., Leitfaden Informationen über Rechte und Pflichten Jugendlicher, Heranwachsender und Eltern im Jugendstrafverfahren, pg. 5.
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See: Article 3.2 c) of the Directive 2013/48 and article 6.3 c) of the Directive 2016/800.
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Pursuant to section 140 of the German Code of Criminal Procedure and section 68 of the Juvenile Court Act, the court has to appoint a defence
counsel in case of pre-trial custody. Children aged under 14 cannot be taken in pre-trial custody. The accused adolescent has the right to speak in
private with its defence counsel.

f) When the child has been summoned to appear before a court having jurisdiction in criminal matters, does he/she have the right to meet in private with
his/her lawyer in due time before they appear in court? 135

The child has the right to contact a lawyer at all stages of proceedings. But if there is no case of court-appointed defence like in section 140 of the
German Code of Criminal Procedure and section 68 of the Juvenile Court Act, it might be that the child (or its parents) has to bear the costs.

8.4. What is the relationship between the lawyer and his/her client (where the client is a child)?
Please read all references to client below as referring to a client who is a child.
Please answer the questions below by summarising your readings from NGO reports or google search. You are welcome to contact any relevant bodies
(e.g. department of police, local bar association, legal aid system etc.) to ask these questions. Please state in your answer which method you used to collect
the information.
a) How does the lawyer and his client communicate? (face-to-face, by phone, by correspondence, other)?

The communication between the lawyer and his client depends on the circumstances of the case. For a better understanding of the child/adolescence it
might be reasonable to prefer face-to-face meetings or phone calls instead of written correspondence. In general, there is the right to have face-to-face
meetings.

135

See: Article 3.2 d) of the Directive 2013/48 and article 6.3 d) of the Directive 2016/800.
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b) If the child is deprived of liberty in the context of a criminal proceeding (e.g. held on remand at a prison, held at the police station or a hospital etc.),
does this affect how the lawyer can communicate with their client?

Also if the adolescence is in custody, there is pursuant to section 148 paragraph 1 German Code of Criminal Proceedings the possibility for a private
conversation with the defence counsel as well as private correspondence.

c) Is the communication between lawyer and client private and confidential?

If there is no necessity to monitor the correspondence pursuant to section 148 paragraph 3 German Code of Criminal Proceedings, the communication
between lawyer and client are private and confidential.

d) Where can a lawyer and his/her client meet?

Regularly the prisons have separate rooms for the conversation between the arrested person and the lawyer. If the accused person is not in custody,
there are no regulations concerning the meeting place, but usually they meet in the law firm or at the family home.

e) When (i.e. at what stage of the proceeding) and how frequently do they enter in contact?

How frequently lawyer and client enter in contact depends on the circumstances and difficulties of the case as well as the speed of the procedure.
There are no strict rules.

f) When (i.e. at what stage of the proceeding) and how frequently do they meet face-to-face?

47

This also depends on the circumstances of the case. There are no strict rules or limitations.

8.5. Derogation
These questions refer to the derogations mentioned in article 6.8 of the Directive 2016/800/EU.

a) Do derogations exist to the right to be assisted by a lawyer? In which circumstances?

Pursuant to section 146 German Code of Criminal Proceedings lawyers are not allowed to defend more than one accused persons concerning the same
offence. Furthermore, the assistance granted by a lawyer will be restricted, if the lawyer misused his power for unlawful behaviour, e.g. smuggling
forbidden stuff in prisons.

b) Have you come across any information claiming that the derogations were used in your country? If yes, please give more information.

No, there is no information available.
9. The best interest of the child 136
a) In a criminal justice proceeding involving a child, who is charged to look for the best interest of the child?

Even in the beginning of the proceedings, the investigations by police, the child must have the possibility to contact the parents or the person who is
entitled to custody. It is temped that a person responsible for youth criminal offence is occurred with the case. Additionally the youth welfare office is
informed.

136

For more information on the principle of "the best interest of the child" please see the definition section at the beginning of this questionnaire.
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b) Is the child's best interest taken into account in the legislation on the right of access to a lawyer? How?

The legislation to court-appointed access to a lawyer pursuant to section 68 Juvenile Court Act takes the best interest of the child into account by
granting court-appointed access also in less serious situations as granted for adults. Details please see above.

c) Is the child's best interest taken into account in the legislation on the right of to be assisted by a lawyer? How?

Please see above.

d) Is the child's best interest taken into account to assess the use of derogations in regards to article 6.8 of the Directive 2016/800/EU? How?

Derogations regarding article 6.8 of the Directive 2016/800/EU are only possible if they occur to avoid serious dangers (e.g. it is necessary to act
immediately to ensure an effective investigation on a serious offence) the welfare of the child. Due to article 6.8 Directive 2016/800/EU member
states are also entitled to cut the access to legal aid, if the legal aid would not be proportional. 137 Yet, Germany has not cut the access to legal aid, i.e.
to a court-appointed counsel (mandatory defence regime), for children.
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Brodowski, ZIS 2017, 11, 18.
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PART 6: SOCIO-LEGAL DEFENCE CENTRES
10. Socio-Legal Defence Centres (SLDCs)

SLDCs are centres which offer children direct access to justice and corresponding quality social-legal support (including information provision, referrals to
other service providers, legal advice and representation). A SLDC is a place where children, as well as adults, who are confronted with children's rights
violations can walk in the door to a welcoming environment to report child rights violations (or threats thereto) and be assured of professional and childfocused assistance. 138

10.1.

Do socio-legal defence centres (or similar structures) exist at a regional or national level?

Basically socio-legal defence centres do not exist in Germany. But there are governmentally provided consulting assistance centres
(Beratungshilfestellen) to obtain (initial) certain legal advice for out of court proceedings at any local court in Germany. The consulting assistance
concerning criminal offences only includes ad hoc legal advice but a defender for criminal court proceedings will not be provided. However, any legal
advice is only granted to people with low income who are not able to pay a lawyer by themselves. It is accessible to children, adolescents and
adults. 139

Furthermore, there are several non-governmental organisations (NGOs), which have set themselves the task of supporting children and teenagers up to
an age of 20 in any legal aspect. Via telephone or email children and teenagers can ask for legal advice 140 independent from whether they are
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Defence for Children International, "Socio-Legal Defence Centres: A model to realize children's rights".
https://www.bundesjustizamt.de/DE/Themen/Buergerdienste/Justizstatistik/Beratungshilfe/Beratungshilfe_node.html.
140
http://www.kinderschutzbund-frankfurt.de/Jugendrechtsberatung_Angebote_fuer_Kinder_und_Eltern.
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defendant or claimant. 141 Typically such NGOs act at a national level but also have regional contact points. Examples are Deutscher Kinderschutzbund
e.V. and Deutsches Kinderhilfswerk e.V.

10.2.

If yes, are there any regional or national laws that establish SLDCs? In your answer, please state the name and date of promulgation of the

relevant laws. Please provide a very short summary of the preamble of these relevant laws.

No.

10.3.

How do the SLDCs work? How are they organised?

To receive governmental consulting assistance the applicant has to request for approval at the competent local court. After the court has agreed to the
request, the applicant will get access to a lawyer by choice or will get advice from the court itself. 142
Most of the NGOs consist of a federal association, a few state associations and many local chapters. 143

10.4.

Who works there?

The assistance at governmental consulting assistance centres is granted by so-called consulting persons. This includes inter-alia lawyers and other
legal advisors. 144
The majority of persons working at NGOs are voluntaries; the others are full-time employees. 145 Most consultants are lawyers and student teachers as
well as law students. 146
141

http://www.jugendrechtsberatung.de/wobei-wir-helfen.
http://www.justiz.de/formulare/zwi_bund/agI1.pdf.
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10.5.

How do people know how to reach them?

There is no particular way to get in touch besides going to the consulting assistance centre at the local court during the opening hours.

The most relevant connecting platform between children and NGOs is the internet. On NGOs' homepages they can find telephone numbers, e-mail
addresses, chats and local addresses to contact someone, who can give legal advice or any other support. In this way children can receive legal advice
anonymously in case they do not dare to talk to their parents or governmental institutions.

10.6.

How are they financed?

Basically any costs concerning governmental consulting assistance are borne by the legal system. NGOs, however, are basically financed by
membership fees, donations and public subsidies.

***
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Coordination :

