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MY LAWYER, MY RIGHTS
NATIONAL RESEARCH QUESTIONNAIRE

The right to access (free) legal counsel and representation throughout criminal judicial proceedings is essential to enable children to effectively enjoy and
exercise their rights. A good defence plays a major role in the measures taken by the judge and the child’s ability to reintegrate and rehabilitate after the
criminal justice proceedings. All the way through a proceeding, the child needs to know how and when to contact the lawyer, what to expect, what to do if
this service is not satisfactory, etc.
Even though the right to legal representation for child suspects is recognized, it is unevenly applied across Europe. Measures taken at the national level are
insufficient and the access to a lawyer for children remains a challenge in most European countries.
The "My Lawyer, My Rights" project is seeking to change this by conducting desk-based research, field research and a public campaign to advocate for
child-friendly justice in Europe. This project involves the European Criminal Bar Association and a number of European NGOs, primarily lead by
Defence for Children International. The target group is mainly policy makers at national level and youth lawyers, as well as other key actors who may help
in the implementation of this goal (bar associations, training institutes, universities, legal clinics, etc.).
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DLA Piper Lawyers have been asked to participate in the desk-based National Research component of this project. The main objective of the national
research study is to acquire an overview of the right to access to/assistance by a lawyer for children in European Union (EU) countries.
Following the questions set out in this questionnaire, DLA Piper lawyers are asked research and analyse how international and EU procedural safeguards
and legal principles relating to the rights of children to a lawyer are applied in their national framework. You are asked to undertake the research and
analysis with reference to the country you have signed up for.
Please ensure you read this whole document carefully before starting work on this project.

RESEARCH GUIDELINES:
1. The Pro Bono team will provide you with the matter number to record all your time spent on the project, including planning, pre-reading, research, writing
and discussing.
2. Please save the questionnaire template as a new document, within the relevant matter number folder on Worksite, and populate it with the relevant
information.
3. Any information should include a reference to its source. Please include footnotes for all references / sources. This includes references to legislation, case
law, websites and secondary sources. Please keep the footnotes simple. You should use the basic structure: NAME OF AUTHOR OR ORGANISATION,
"TITLE", [DATE IF NECESSARY], [PAGE NUMBER IF RELEVANT], available at HYPERLINK or NAME OF LEGISLATION OR CASE,
REFERENCE, available at HYPERLINK.
4. Where certain information is unavailable this should be stated, along with a statement as to whether there is an obligation on the State, relevant regulator
or any other body to collect it.
5. If you use acronyms, please provide a full list of acronyms used in your report.
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KEY DEFINITIONS:
•

Best interest of the child =

Article 3, Paragraph 1 of the Convention on the Rights of the Child states that:
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary consideration.
The concept of the child's best interests is complex and its content must be determined on a case-by-case basis. To read more on this concept, please refer to
General comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1).

•

Child = individual under the age of 18.

•

Criminal proceedings = Proceedings in court in regards to the prosecution of a person charged or to be charged with the commission of an offence or
crime, contemplating the conviction and punishment of the person charged or to be charged. In the framework of this project, we would like you to
interpret the term "criminal proceedings" in a broader way that also includes other types of proceedings, (e.g. proceedings which are especially
designed for children and which could lead to protective, corrective or educative measures) in cases were a child is alleged to have committed a fact
which would be qualified as offence or crime in the criminal system (for adults).

•

Lawyer of the child = Lawyer appointed to represent the child (suspected or accused) during criminal proceedings.

•

Socio-Legal Defence Centres (SLDC) = a centre which offers children direct access to justice and social-legal support (including information
provision, referrals to other service providers, legal advice and representation).
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PART 1: YOUR CONTRIBUTION
i.

Please list all the names of the lawyers who worked on this report.
Pilar Menor, Ana Martínez, Miguel Gadea, Javier Vicente

ii.

Please name the country which this report applies to.
Spain

iii.

Please provide a full list of acronyms used in your report, if any.

iv.

Please explain the methodology used to complete this report (such as internet research, legal database research, case law research) and any
limitations that were experienced when undertaking this research (such as lack of enough data, resources, directives, etc.)
A combination of internet research, legal database research, case law research and consultation to relevant bodies.

v.

Please keep a list of the most useful materials that you find during your research that are applicable to your country. (we are mainly looking for
research studies, analyses, reports, tools, etc. relevant to the rights of access to a lawyer and assistance by a lawyer for children suspected or accused
in criminal proceedings at the local/national level (see Part 5)).

Please list the materials as per this below table:
Name of study/report

Who initiated this study/report?
If this study/report was financed
and the information is available,
who was it financed by? (Such as
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EU, Ministry, etc.)
What is the stated reason for
undertaking the study/report?
What is the most important
outcome of the study/report?

PART 2: LEGAL CONTEXT AT THE INTERNATIONAL AND EU LEVEL
1. Please research the status of the following treaties / conventions / protocols in your country and complete the table below.

Date
signature
ICCPR

of Date
ratification

December 28th April
1976

of Date

of Any reservations or declarations ? If so please state them.

accession
27th

Reservation relating the Republic of Maldives' objections made

1977

by the time of the accession, which conditions the application of

(Coming into

Article 18.

force July 27th
1977)

Spain disagrees with the US's reservation relating death penalty
against persons under the age of 18. Spain as well disagrees with
the application of the death penalty as it is a blanket exemption to
Articles 6 and 7 of the Convention.
Objection to Pakistan's reservation regarding the indefinite
exclusion or limitation of its commitment (gender equality, right
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to life and death penalty's prohibition, etc.).
Objection to Botswana's reservation regarding Article 7 on the
date of accession, due to referring to its national law and to one
of the fundamental rights enshrined by the Convention (torture
prohibition and right to physical integrity, against which
suspension is not admitted under Article 4.2. of the Convention).
CRC

January
1990

26th December 6th,

Spain make the following statements:

1990
Of Paragraph 2) of Article 21's interpretation it is not possible to
(Coming into
force January
5th, 1991)

infer financial differences from those required to cover the
necessary expenses of children adoption residents of other
countries.
Spain shows solidarity with those countries expressing its
disagreement with paragraphs 2 and 3 of Article 38.
Spain expresses its disagreement with the set age limit as it
permits recruitment for armed conflicts of children aged 15 and
over.

The

Optional OP on Sale of September 6th, December

The Spanish Government, among others, makes its reservation

18th, 2001

clear against the Government of Qatar's reservation regarding the

Protocol to the Children
CRC

on

a

2000

(Coming into
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Communications

force January

Procedure (OP3

18th, 2002)

CRC)

OP

on September 6th, March

Children

in 2000

8th,

2002
(Coming into

Conflict

force April 8th,

Objection to Oman's reservation in relation with the fact that the
Convention must be adapted to the Islamic Law.

2002)
on

Statement regarding minimum age for voluntary recruitment to
the Spanish armed forces is 18 years old.

Armed

OP

Convention adapting its provisions to the Islamic Law.

a

Communicatio February 28th, April
ns Procedure

2012

2014

European Convention on Human November
and Fundamental Rights (ECHR)

14th,

October

24th, 1977

4th,

Notice reporting that Spain has made a number of amendments

1979

on the Spanish Armed Forces Act and maintains a previous

(Convention 5 of the European

(Coming into

reservation (4/10/1979) to Article 18 stating that Spanish

Counsel)

force October

Constitutional Law recognizes the right to declare the armed

4th, 1979)

forces or the military's state of emergency in case of civil
conflict.

European Social Charter

April

27th, May 6th, 1980

1878

Declaration: Spain considers and interprets that the application of

(Coming into

Articles 5 and 6 of the European Social Charter is consistent with

force June 5th,

Articles 28, 37, 103.3 y 127 of the Spanish Constitution.

1980)
European

Union

Fundamental Rights

Charter

of DOUE
publication 83

Included in the Treaty of Lisbon and in force in Spain as an
independent Charter until 1 December 2009 (effective date of the
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30th

marzo

Treaty of Lisbon).

2010

2. Are the following instruments of soft law visible/present in your legislation? Are measures taken by your State to promote these instruments (e.g.
are they referred to in the Ministries' websites, are there conferences/roundtable discussions organised to promote them, etc.)?
a) Riyadh Guidelines: references to the Riyadh Guidelines were found on:.
1. Catalonian Juvenile Justice Act, Act 27/2001, 31 December. LCAT 2002/37.
The law provides a number of operational principles which come directly from the rules, declarations and recommendations on juvenile
justice adopted in recent years, including United Nations Minimum Standard Rules for Juvenile Justice Administration ("The Beijing Rules"),
29 November 1985; Committee of Ministers Recommendation R (87) 20 to Member States on Social Reactions to Juvenile Delinquency;
United Nations Rules for the Protection of Juveniles Deprived of their Liberty, 14 December 1990; United Nations Guidelines for the
Prevention of Juvenile Delinquency (Riyadh Guidelines), 14 December 1990; and, United Nations Convention on Rights of the Child, 20
November 1989.
2. Therapeutic custodial measures implementing criteria in the juvenile justice system.
With a general nature, item 46 of United Nations Guidelines for the Prevention of Juvenile Delinquency, adopted by General Assembly
Resolution 45/112, 14 December 1900 (henceforth, Riyadh Guidelines), points out that institutionalization of young persons should be a
measure of last resort and for the minimum necessary period, and the best interests of the young person should be of paramount importance.
Criteria authorizing formal intervention of this type should be strictly defined and limited to a number of specific situations, including the
situation where a serious physical or psychological danger to the child or young person has manifested itself in his or her own behaviour and
neither the parents, the guardians, the juvenile himself or herself nor non-residential community services can meet the danger by means other
than institutionalization.
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3. Circular nº 3/2013, 13 May of the Attorney General's Office. JUR 2013/9273.
Therapeutic custodial provision has precedents in our legal system in relation with the applicable measures to juvenile jurisdiction in our legal
system. Article 17.a) of Juvenile Courts Act (consolidated text 11 June 1948 [RCL 1948, 932]) already contained the option of transferring
"abnormal juveniles" to a special facility.
In order to contextualize current regulation regarding therapeutic custodial and to guide the provisions involved interpretation we must
mention the international declarations which refer to this matter.
With a general nature, item 46 of United Nations Guidelines for the Prevention of Juvenile Delinquency, adopted by General Assembly
Resolution 45/112, 14 December 1900 (henceforth, Riyadh Guidelines), points out that institutionalization of young persons should be a
measure of last resort and for the minimum necessary period, and the best interests of the young person should be of paramount importance.
Criteria authorizing formal intervention of this type should be strictly defined and limited to a number of specific situations, including the
situation where a serious physical or psychological danger to the child or young person has manifested itself in his or her own behaviour and
neither the parents, the guardians, the juvenile himself or herself nor non-residential community services can meet the danger by means other
than institutionalization.
In addition, some Spanish Case law mention the Riyadh Guidelines [the oldest of 1995 and the latest of 2012, i.e. judgment number 60/95 of the
Constitutional Court of 17 march (RTC 1995/60) or judgment issued by the High Court of the Balearic Islands of 10 July 2021 (JUR 2012/285437)].
b) UN Basic Principles on the role of the lawyers: falls under Article 24 of the Spanish Constitution and the Spanish Code of Conduct of the Legal
Profession.
c) Havana Rules: referred to in Circular No. 3/2013 issued by the Prosecutor General's Office, 13 May (LEG 2013/600; JUR 2013/92736).
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d) UN Guidelines for Action on Children in the Criminal Justice System: referred to by over a hundred judgments, issued by the Constitutional Court and
the Supreme Court, and other lower Courts as Juvenile Courts and Courts of First Instance. The oldest judgment is of 1991 and the latest of 2016. It is
mentioned as well by Investigation nº. 2/1993, 15 May (administrative ruling). In addition, it is quoted by the Catalonian Juvenile Justice Act, (Act
27/2001, 31 December).
e) General Comments of the Committee on the Right of the Child: present in the Spanish legislation through the Reform of the child and adolescence
protection system by the Organic Act 8/2015, 22 July (RCL 2015/1136); Judgment nº. 524/2011, 27 September; Catalonia Child Protection Act, nº.
14/2010, 27 May; Prosecutor General's Office Circular nº. 2/2016, 24 June (ARP 2016/1020), concerning minors with behavioral problems' admission
to specific protection juvenile facilities; Prosecutor General's Office Circular nº. 9/2015, 22 December (JUR 2016/61114), regarding the prosecution
service's intervention with the new Voluntary Jurisdiction Act; Prosecutor General's Office Circular nº. 1/2009, 27 March (JUR 2009/153242),
concerning the minors' quarters services' structure.
f) UN Principles and Guidelines on access to legal aid in criminal justice systems: implemented by Directive 2016/1919/UE, 26 October, on legal aid for
suspects and accused persons in criminal proceedings and for requested persons in European arrest warrant proceedings.

g) Guidelines on a Child Friendly Justice of the CoE: taken into account by Directive 2013/48/EU on the right of access to a lawyer in criminal
proceedings and in European arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities while deprived of liberty.
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3. Where your country is an EU Member State, please research whether the following EU Directives have been transposed into the national law of
your country.
Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
Dir. 2010/64/EU on October 28th, 2015

Organic Act 5/2015, 27 April, amending the Criminal

the

to

Procedure Act and the Organic Judiciary Act 6/1985, 1

and

July, to transpose Directive 2010/64/UE, of 20 October

translation in criminal

2010, on the right to interpretation and translation in

proceedings

criminal proceedings and Directive 2012/13/UE, of 22

right

interpretation

May 2012, on the right to information in criminal
proceedings.
Official publication: Boletín Oficial del Estado
(B.O.E); Number: 101/2015; Publication date: 201504-28; Page: 36559-36568.
Error correction of Act Ley 5/2015, of 27 April, on
business financing promotion.
Official publication: Boletín Oficial del Estado
(B.O.E); Number: 279/2015; Publication date: 201511-21; Page: 09754-09754.
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Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
Dir. 2012/13/EU on October 28th, 2015

Organic Act 5/2015, 27 April, amending the Criminal

the

to

Procedure Act and the Organic Judiciary Act 6/1985,

in

1 July, to transpose Directive 2010/64/UE, of 20

right

information
criminal proceedings

October 2010, on the right to interpretation and
translation in criminal proceedings and Directive
2012/13/UE, of 22 May 2012, on the right to
information

in

criminal

proceedings.

Official publication: Boletín Oficial del Estado
(B.O.E ); Number: 101/2015; Publication date: 201504-28; Page: 36559-36568

Error correction of Act 5/2015, 27 Abril, on business
financing promotion.
Official publication: Boletín Oficial del Estado
(B.O.E); Number: 279/2015; Publication date: 201511-21; Page: 09754-09754.
Dir. 2013/48/EU on December 6th, 2015

Organic Act 13/2015, of 5 October, modifying the

the right of access to a
12

Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
lawyer

in

proceedings
European
warrant

criminal

Criminal Procedure Act in order to strengthen the

and

procedural

in

arrest

guarantees

and

the

technologic

investigative measures.

proceedings,

and on the right to

Official publication: Boletín Oficial del Estado

have a third party

(B.O.E); Number: 239/2015; Publication date: 2015-

informed

10-06; Page: 90192-90219

upon

deprivation of liberty

Error correction of Organic Act 13/2015, 5 October,

and to communicate

modifying the Criminal Procedure Act in order to

with third persons and

strengthen the procedural guarantees and the

with

technologic investigative measures.

consular

authorities

while

deprived of liberty

Official publication: Boletín Oficial del Estado
(B.O.E); Number: 285/2015; Publication date: 201511-28; Page: 12455-12455

Dir. 2016/800/EU on
procedural safeguards
for children who are
suspects or accused
persons

in

criminal
13

Directive

Date

of Name of the National Law

Are there any opt outs?

Transposition
proceedings
Proposed

Dir.

on

legal aid (2016/0368) 1

3bis. Where relevant, please research whether the Commission was informed by your state on the measures taken with respect to the following
recommendations
a) Commission Recommendation C(2013) 8179/2
b) Commission Recommendation C(2013) 8178/2
4. For your state, identify and analyse any jurisprudence of the ECHR and the CJEU (where your state was a party or an intervenor or where a
request was referred by your national court in the case of preliminary references) relating to the right of access to a lawyer/assistance by a lawyer
for children suspected or accused in criminal proceedings .
Can you please check the ECHR and the CJEU databases to see whether there is any jurisprudence that relates to your country and is relevant to the right of
access to a lawyer/right of assistance by a lawyer. For ECHR go to http://hudoc.echr.coe.int/eng and narrow your search by selecting your country and the
(non) violation of article 6 (more precisely art. 6§3c ECHR). For the CJEU go to http://curia.europa.eu/juris/recherche.jsf?cid=892080 and narrow your search
by selecting your country (in your search you may also refer to article 46 of the EU Charter and Directive 2013/48/EU).
1

This Directive has not been officially published yet at time of writing the questionnaire. If it has been published during the period of your research, please include
information on it.
14

If you find any relevant jurisprudence (in particular violations of the right to access to a lawyer), please detail your findings using the following table:
Case reference

10590/83 Case of Barberà, Messegué and Jabardo V. Spain

Key word / provision Art. 6-1 ECHR
targeted

Art. 6-2 ECHR
Art. 50 ECHR

Summary of facts

On 9 May 1977 Mr. Bultó, a Catalan businessman, was murdered by some men who entered his brother-in-law house, where he
was at the moment, and fixed him an explosive device, which exploded later that day, killing him. The police investigation led to
the arrest of four persons who were members of the E.PO.CA (Catalan's People's Army), who were at once released. Later, due to
a Supreme Court's resolution, the investigation proceeding at the High Court - Audiencia Nacional was reopened. In the course of
the investigation, the police arrested Mr. Martínez Vendrell and four other persons on 1979. Mr. Martínez Vendrell was questioned
at the police station and, among other statements, he claimed that he had met and later began the military training of Mr. Messegué
and Mr. Barberá; that Mr. Messegué purchased weapons in Germany and brought them to Spain via France; in 1976 three groups
were established, one of which was commanded by Mr. Messegué; that the mechanical part of the explosive device that murdered
Mr. Bultó could have been designed by Mr. Messegué and the electronic part by Mr. Barberá; that eleven people took part in the
operation that killed Mr. Bultó and that Mr. Barberá and Mr. Messegué had attached the device to the victim's chest. Mr. Martínez
Vendrell changed his statement in the presence of the judge and with the assistance of a lawyer.
On 1980 the three applicants were arrested with other persons and charged with belonging to the terrorist organization E.PO.CA.
they were hold by the police for longer than the normal period of seventy-two hours and where moreover held

solitary

confinement/incommunicado and not allowed to have the assistance of a lawyer, as the Law on the suppression of terrorism
authorized it. While in custody they signed a statement in which they admitted having taken part in Mr. Bulto's murder either as
15

principals or as accessories; their account differed from Mr. Martínez Vendrell's, however. They retracted their confessions to the
police and Mr. Jabardo and Mr. Messegué complained of being physical and psychological torture while the police custody. The
judge charged the applicants with murder and assisting armed gangs. They did not instruct a lawyer until later that year in the case
of Mr. Barberá, and Mr. Messegué and Mr. Jabardo did not instruct lawyers until the following year.

Summary of the legal Article 24 of the Spanish Constitution
framework/law
Code of Criminal Procedure:
−

The file on the judicial investigation: According to the preamble to the Code of Criminal Procedure, the file on the
judicial investigation is "the corner-stone of the hearing and the judgment". It is not a substitute for the hearing but a
preparation for it. Since the reform of 4 December 1978 (Law no. 53/1978), the adversarial nature of criminal proceedings
applies to the investigation stage; this enables the accused, assisted by his lawyer, to intervene in respect of steps
concerning him (Articles 118 and 302). In order to exercise this right, the accused must appoint a lawyer and a procurador.
The investigating judge has to build up his file under the direct supervision of the appropriate public prosecutor’s office
(Article 306). He includes the evidence put forward by the public prosecutor and the other parties if he considers it
relevant. He can also order evidence to be produced of his own motion, but in that case he adds to the file only such
evidence as proves to be of value (Article 315). Once the investigation is concluded, the judge forwards the documents to
the relevant court (Article 622 para. 1), which takes the final decision to close the investigation after it has heard the public
prosecutor and the private prosecutor (Article 627).

−

The hearing: before the hearing the public and the private prosecutor make their interim submissions on the punishable
offences disclosed by the case-file, indicating the evidence they propose to adduce (Articles 656 and 657), which is
scrutinised by the reporting judge and admitted or rejected by the court (Articles 658 and 659). The defence presents its
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view and responds whether it accepts or rejects each of them, and if it rejects it makes its own alternative submission
(Articles 650, 651 and 652). Also Articles relating the treatment of the evidence, the hearing, which cannot take place
unless the accused is present.
−

The judgement: the judges deliberate immediately after the hearing, or at the latest on the following day (Article 149).
The final decision is written and signed within three days (Article 203).

−

Appeal on points of law: An ordinary appeal does not lie against judgments of the High Court - Audiencia Nacional; only
the special remedy of an appeal on points of law or procedure is available.

Legislation on terrorism:
−

The High Court -Audiencia Nacional was given jurisdiction in terrorist cases on 4 January 1977 (Royal Legislative Decree
no. 3/77).

−

At the time the applicants and Mr Martínez Vendrell were arrested, Law no. 56 of 4 December 1978 provided for a range
of measures not permitted by the ordinary law in respect of terrorist acts committed by armed groups. This Law, which
was originally intended to be in force for a year, was renewed by Royal Legislative Decree no. 19 of 23 November 1979.
Section 2 of the Law makes provision for holding people in police custody for up to ten days (instead of seventy-two
hours). Furthermore, the judicial authority which has ordered detention can also order that the person concerned be held
solitary confinement/ incommunicado for the length of time needed to complete the judicial investigation, without
prejudice to the rights of the defence (same section). There are also special provisions on searches and the monitoring of
correspondence, including communications by telegraph and telephone (section 3).
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The applicants, Mr Barberà, Mr Messegué and Mr Jabardo, asked the Court " to declare that Spain [had] violated Article 6 para. 1
(art. 6-1) of the Convention inasmuch as [their] right to a fair trial was infringed in the instant case". In the event of the Court not
so holding, they also asked it to "rule on a violation of Article 6 para. 2 (art. 6-2) on the ground that they [had been] convicted
without any evidence".
Conclusion

Violation of Article 6 Para. 1 (Article 6-1):
−

Having regard to the belated transfer of the applicants from Barcelona to Madrid, the unexpected change in the court’s
membership immediately before the hearing opened, the brevity of the trial and, above all, the fact that very important
pieces of evidence were not adequately adduced and discussed at the trial in the applicants’ presence and under the
watchful eye of the public, the Court concludes that the proceedings in question, taken as a whole, did not satisfy the
requirements of a fair and public hearing. The ECDH concludes that there was a violation of Article 6 para. 1 (art. 6-1).

Violation of Article 6 Para. 2 (Article 6-2):
−

Failure to apply the presumption of innocence, as they were convicted solely on the basis of their confessions to the police
and that the High Court - Audiencia Nacional showed signs of bias against them: the Court does not find a violation of
Article 6 para. 2 (art. 6-2) of the Convention.

Violation of Article 50 (Article 50):
−

The Court considers that the question of the application of Article 50 is not ready for decision and it is necessary to reserve
the matter, taking account of the possibility of an agreement between the respondent State and the applicant (Rule 53
paras. 1 and 4 of the Rules of Court).
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4.1. Has the identified ECHR or CJEU jurisprudence (if any) led to any national legislative change? If so, please detail these using the table.
Name of legislation
Date

of

Promulgation
Comments

4.2. Are there any domestic decisions about the right of access/assistance to a lawyer that cite the ECHR or CJEU case-law? If so, please detail these
using the table.
Case reference

Constitutional Court's Judgement nº. 1/2007, 7 November (RTC 2007/1)

Key word / provision Fundamental right to proper legal protection from the Courts; infringement, with regard to the recognition of the petition of the
targeted

right to free legal assistance.

Summary of facts

Mr. José Antonio G.D. expressed his intention of appealing "the filing of proceedings before Oviedo's Dispute Tribunal nº 3" and
requested the appointment of public defender. At the time of his petition he was imprisoned. The appellant was granted the right to
free legal assistance and a lawyer and a procurator were appointed for his defense. However, the appeal was lodged out of time and
therefore the proceedings were dismissed.
The grounds of this appeal are that the filing of the proceedings violates his right to effective judicial protection as this filing is a
result of the 2 months period's lapse given to the defense lawyer to respond, without lodging any statement by the appointed public
defender. In addition, the appellant argues that the proceedings' filling was not notified to his solicitor and because of him been in
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prison it was more difficult for him to contact his lawyer.
The public prosecutor supported the appellant's petition.
Summary of the legal The Court considers that the judicial authority did notify the solicitor's identity to the appellant and therefore there is no need for
framework/law

further investigation regarding this matter. Accordingly, the discussion is focused in determining if there has been a violation of
the right to access of jurisdiction recognize in Article 24.1 of the Spanish Constitution, as it had not taken into account the
appellant's imprisonment or of an infringement of his duties in relation with the appointed lawyer and solicitor, with violation of
the appellant's right to free legal assistance (Article 24.2 Spanish Constitution).

Conclusion

There is no infringement of the alleged rights and therefore the appeal was denied.

Case reference

Constitutional Court's judgement nº. 339/2005, 20 December (RTC 2005/339)

Key word / provision Fundamental right to defense and legal assistance.
targeted
Fundamental right to personal freedom and human security.
Summary of facts

Mr. Benavente N.G. appeals the Court Order of National Audience's Section Four, agreeing on the surrender of the appellant to the
French authorities and confirming pre-trail detention.
The grounds of the appeal are the violation of the right to personal freedom and the right to be informed of reasons for arrest.
Additionally, the appellant claims that his right to free choice of legal representation (Article 17 of the Spanish Constitution) has
been violated, as well as his right to defense, to a due process and to judicial protection without defenselessness (Article 24 of the
Spanish Constitution). The violation is alleged on the grounds that after the appellant specifically appointed a lawyer of his choice,
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the National Audience appointed a public defendant for Article 14 of Act 3/2003's hearing, without noticing Madrid's Bar
Association , nor the appointed lawyer. The former infringes the right to legal assistance and the remaining referred rights, as it is
not a question of legal assistance, but that the specifically appointed lawyer is present.
Summary of the legal The Court dismissed the violation of Article 17 of the Spanish Constitution regarding the appellant rights when arrested and the
framework/law

arguments for his arrest in two different moments, as he was properly informed of his rights and signed the informational
documents in both situations. In addition, his transfer to a different prison was motivated by a European Arrest Warrant.
Secondly, the Court acknowledges a violation of Article 24.2 of the Spanish Constitution when the appellant was appointed a
public defender, as the only situation in which a public defender defense is mandatory is when the detainee or convict is held
incommunicado (Article 527 a) Spanish Criminal Procedure Act).

Conclusion

The appeal was partially upheld:
−

The Court recognizes the appellants right to legal assistance regarding the right to a due process.

−

The Court annuls the Court orders.

−

The Court states that process to be resumed at the moment previous to the preliminary hearing, in order to hold the hearing
with the observance of the right herein acknowledge.

Case reference

Constitutional Court's judgment nº. 105/1996 of 11 June (RTC 1996/105)

Key word / provision

Right to access jurisdiction: when the law makes legal assistance (attorney and legal representative) mandatory for the procedural
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targeted

steps' valid performance, this requirement cannot became a burden for the party lacking economic resources and turning into an
insurmountable obstacle to access jurisdiction.

Summary of facts

The appeal on the grounds of unconstitutionality ("Recurso de amparo") aims to identify if the Provincial Court has infringed the
applicant's right to effective legal protection (Article 24.1 of the Spanish Constitution) when it declared the appeal void due to the
lack of proper appearance before the court, even though the appellant requested the Court to appoint an attorney and legal
representative when lodging the appeal.

Summary of the legal

The Constitutional Court has already declared that the guarantees of a due process include the right of defense and to legal

framework/law

assistance recognized by Article 24.2 of the Spanish Constitution. Therefore judicial bodies must suspend the proceedings until
court-appointed lawyer is designated for the party who is not able to afford a lawyer of its choice.
Jurisprudence of the European Court of Human Rights has stated that denial to legal aid is not a violation of Article 24.2 of the
Spanish Constitution without further consideration. Such violation must cause a real and effective helplessness.

Conclusion

The Provincial Court should have act in accordance with Article 844 of Civil Procedural Act, agreeing on the appointment of the
court- appointed attorney and legal representative. Accordingly, there has been a violation of the appellant's rights.

Case reference

Constitutional Court's judgment nº.13/2000 of 17 January (RTC 2000/13)

Key word / provision

Fundamental rights to defense and legal assistance: judicial bodies must avoid the justiciable defenselessness, particularly when its

targeted

legal representation and defense has been assigned to court-appointed attorney and legal representative.

Summary of facts

The appeal is lodged against the non-admission of the Remedy of Reconsideration ("Recurso de Reforma") and Complaint
22

Appeal's ("Recurso de queja"), claiming the infringement of fundamental rights to defense and legal assistance, to effective legal
protection without defenseless and to an ordinary Judge (Articles 24.1 and 24.2 of the Spanish Constitution).
Summary of the legal

Regarding the fundamental rights to defense and legal assistance (Article 24.2 of the Spanish Constitution) established

framework/law

constitutional doctrine, determines that judicial bodies must avoid the justiciable defenselessness in criminal proceedings,
especially when a court-appointed attorney and legal representative are in charge of the party legal representation.
The Remedy of Reconsideration was rejected due to the attorney's passivity and the Court should have guarantee the convict's right
of defense, reporting the situation to allow him to appoint an attorney of his choice.

Conclusion

The appeal is granted, as the Court considers the convict was not given an effective and real legal assistance.

Case reference

Constitutional Court's judgment nº. 221/2000 of 18 September (RTC 2000/221)

Key word / provision

Fundamental rights to defense and legal assistance: appeal's access is a right a of the defendant and a procedural requirement which

targeted

must be ensure by the judicial body.

Summary of facts

The appeal claims the infringement of the right to effective protection, with regards to its provision of the right to access to legally
foreseen remedies. Both, attorney and legal representative's attendance are remediable requirements, and only when those are not
amend after been given the opportunity may be considered as ground for dismissal without prejudice to the right to effective
judicial protection.
The convict expressed its intention of contesting a judgment and its desire to a legal representative appointed by the Court, for the
purpose of lodging the Cassation Appeal ("Recurso de Casación") before the Supreme Court.
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Summary of the legal

It is contrary to the right to effective judicial protection because the fact which originated the convict's defenselessness was known

framework/law

by the court, who should have given the convict's a chance to lodge the appeal.
In addition, it is also contrary to the right to effective judicial protection the denial of appointment of attorney and legal
representative, without previous respond or the chance to remedy the omissions.

Conclusion

The appeal is granted to make the access to appeal on the grounds of unconstitutionality ("Recurso de amparo") possible for the
convict.

Case reference

Constitutional Court's judgment nº. 95/2003 of 22 May (RTC 2003/95)

Key word / provision

Free justice: instrumental right with reference to the right to access jurisdiction (Article 24.1 of the Spanish Constitution); statutory

targeted

right recognizing social benefits.
Fundamental right to effective judicial protection from judges and tribunals: right holders are individual persons and foreigners
have a right to effective judicial protection regardless of their legal status.

Summary of facts

The ombudsman appeals the Section of Article 2.a) of Act 1/1996, 10 January, of Free Legal Assistance, stating "legally residing
in Spain", inasmuch as it excludes foreigners illegally in Spain, violating Article 24 of the Spanish Constitution.
Foreigners illegally residing in Spain only have the benefit to free legal assistance and representation in criminal and contentious
administrative procedures in relation with the right to asylum, being excluded all other matters concerning the personal status of
foreigners illegally residing in Spain and which are not connected to said right to asylum. This means that they would not be
entitled to appeal any resolution/ruling regarding their status as foreigners, such as a resolution setting out their deportation.
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Summary of the legal

Right to free access to justice is in tight relation with the fundamental right to effective judicial protection (art. 24.1 of Spanish

framework/law

Constitution). However, right to free access to justice is subject to legal development and it is not unlimited or absolute.
Nevertheless, limitations cannot exceed the lack of income necessary to be entitled to access justice free of charge. Other
limitations set out by law which disregard the income and take into account the nationality are against the interpretation of article
24 of the Spanish Constitution in connection with article 10.2 of the same (equality principle), article 6.1 of the Rome Convention
of 4 November 1950 and article 14.1 of the International Convention of New York on civil and politic rights of 19 December 1966,
in which the equivalent to our Constitution’s right to effective judicial protection is acknowledged to every individual disregarding
their nationality.

Conclusion

The Court rules that the legal provision establishing that foreigners illegally residing in Spain, despite their lack of income, do not
have the right to free access to justice is in contravention of the Spanish Constitution and therefore has to be declared null and
void.

PART 3: LEGAL CONTEXT AT THE NATIONAL LEVEL
5. Legal and regulatory framework on the right of access to a lawyer/assistance by a lawyer for children suspected or accused in criminal
proceedings at the national level.
5.1. Could you briefly give an overview of the juvenile justice system in your country?
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In Spain, within the criminal jurisdiction, there are specialized bodies addressed to deal with minors matters. To this regard, there are Judges and
Public Prosecutors specialized in minor's criminal proceedings. The framework law that regulates minor's criminal proceedings is the Law that
regulates the minor' criminal liability (Organic Law 5/2000 January 12th) Acronym in Spanish "LORPM".
Briefly, the proceeding is run by the Public prosecutor specialized in minor's matters. The Public Prosecutor will decide the necessary investigative
measures to determinate the facts and the involvement of the minor. Accomplished said task, the Public Prosecutor will pass the file to the Judge of
Minors requesting the judgment of the minor or the dismissal of the case. In the first case, the Trial is held before the Judge of minors. After the Trial
the Judge rules out the judgment. During all the proceeding it is mandatory that the minor is advised by a lawyer. Private prosecutors (generally
victims attorneys) are also entitled to become party of the criminal proceeding in all its stages

5.2. What is the minimum age of criminal responsibility in your country? Are there any exceptions to the minimum age of criminal responsibility? In
Pursuant to art. 1 LORPM said Law in applicable to minors from 14 to 18 years old. This means that minors under 14 are not criminally liable and
over 18 the Spanish Criminal Law (Organic Law 10/1995 November 23rd) Acronym in Spanish "CP".

5.3. Directive 2013/48/EU enshrines the right of access to a lawyer. Is this right stated clearly in your legislation? In your domestic legislation, are there
any derogations to the Directive and/or any other exceptions to the general right of access to a lawyer ?
The right of being assisted and defended by a lawyer is foreseen at the maximum level, that is, the Spanish Constitution, December 27th, 1978.
Acronym in Spanish "CE". Pursuant to art. 24.2 it is a fundamental right for all defendants "Everyone has the right to be defended and assisted by a
lawyer".
5.4. Is there a difference in your country between the right of access to a laywer and the right of assistance by a lawyer? 2

2

Comment: Directive 2016/800/EU enshrines the right of assistance by a lawyer in its article 6 that is different from the right of access to a lawyer (see question 5.3 which
states that this right is contained in Directive 2013/48/EU ).
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The legislation refers the right of assistance and be defended by a lawyer. This means that the Public Administration is obliged to provide legal
assistance to defendants.
5.5. Is there a legal aid system in your country?
Yes, in Spain is applicable the Free legal assistance Law (1/1996, January 10th), acronym in Spanish LAJG. The preamble refers that this Law is the
development of the fundamental right set forth in the aforementioned art. 24 CE.

5.6. Is there a national monitoring mechanism(s)/body(ies) for the legal aid system that control whether the rights of access and assistance are
respected?
i.e. Do complaint mechanism(s)/body(ies) exist that would permit a person to make a complaint about his/her lawyer? And do complaint
mechanism(s)/body (ies) exist that would permit a person to make a complaint if they cannot get a lawyer through the legal aid system (and are
entitled to) ?
In Spain there are local Bar Associations that deals with complaints clients vs. attorneys. The legal assistance is always respected otherwise the
judicial activity carried out in its absence would be null and void. The discussion that usually occurs is the acknowledgement of the free legal
assistance right. In order to have free legal advice an administrative body from the local bar association (foreseen in art. 9 LAJG called "Comisión de
Asistencia Jurídica Gratuita") in view of the economic situation of the applicant, must grant or deny it.
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PART 4: JUVENILE JUSTICE SPECIALISATION OR SPECIAL STATUS AT THE NATIONAL LEVEL
6. Lawyers specialised to represent children

In certain countries, lawyers who interact with children in the criminal justice system can be required or encouraged to specialise in juvenile justice. This
means that lawyers will undertake training to represent children during criminal proceedings.
12 EU Member States have mandatory training requirements on the rights and needs of children for judges. 3 11 Member States have mandatory training for
prosecutors, 4 and 7 Member States mandatory training for defence lawyers. 5 In the Flanders region of Belgium, lawyers can only represent children in
criminal proceedings when they receive specialised training on this subject matter delivered by the Flemish Bar Association (these lawyers are referred to as
"Youth Lawyers").

As shown above, there are differences between European countries in the level of specialised training and support (if any) which is provided to lawyers who
represent children in criminal proceedings. We would like to know what specialised training and support (mandatory and voluntary) is available to lawyers
on this topic and what official measures are taken to ensure that lawyers represent children in a properly adapted way suitable to their specific needs. If your
research shows that there are no particular measures are taken to support lawyers who represent children in criminal proceedings, please state this in your
report. The focus is on official training and support by the government and/or the local bar association. If you find any training offered by universities and/or
by NGOs/Associations you are welcome to include this in your answer.

3

Austria, Belgium, Bulgaria, Czech Republic, Germany, Estonia, Greece, Spain, France, Hungary, Ireland, Italy, Luxembourg, Netherlands, Portugal, Slovenia, United
Kingdom (England, Wales & Scotland).
4
Belgium, Czech Republic, Estonia, Spain, France, Croatia, Hungary, Italy, Latvia, Portugal, Italy, England & Wales.
5
Belgium, Czech Republic, Estonia, France, Italy, Latvia and Slovenia.
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6.1. State of play
a) Are lawyers who are specialised to represent children in criminal proceedings recognised in any official manner or do they have a special status? For
example, does the local bar association recognise their speciality?
In the Flanders region of Belgium, for example, these lawyers are recognised as "Youth Lawyers".
In Spain there is no official recognition for lawyers who are specialized in child or juvenile law. In theory, any practicing lawyer is entitled to carry
out a proceeding involving children, without requiring a specialization or degree of experience because of the subject matter.
Once a proceeding involving a minor (between 14 and 18 years old) as an eventual responsible for the commission of facts classified as crimes or
misdemeanours in the Penal Code is started, the minor and his legal representatives shall appoint a lawyer within three days and, if a lawyer is not
appointed, he/she will be appointed a public defender (an ex-officio lawyer) from among the members of the specialists' attendance of the
corresponding Bar Association.
Thus, the free designation of a lawyer representing the minor does not involve the obligation of any specialization; the ex-officio lawyer shall be
elected from the specialists' lawyers listed by the corresponding Bar Association.
In order to become a public defender included in the list of juvenile ex-officio lawyers, the candidate must be a lawyer with at least three years of
professional experience and have completed a specialization course.
b) If yes to the above question, what is the role of these lawyers at the different stages of the criminal proceeding? Where is it defined? How does it
differ from the role of a lawyer who is not specialised to represent children in criminal proceedings ?
See reply to previous question.
c) Does role of a lawyer who is specialised to represent children in criminal proceedings differ according to the age and capacity of the child?
No.
d) In your country, are there any associations/organisations/groups for lawyers who specialise in representing children in criminal proceedings ? (e.g. in
Belgium, there is the Union of Youth Lawyers (an association organised by the Flemish Bar Association ). 6 If yes, can you please provide some
information on the association's activities.
6

vzw Unie van Jeugdadvocaten, website at http://jeugdadvocaat.be/index.php/2015-03-22-14-19-58
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On 2016 it was created the "Asociación de Profesionales contra la Sustracción Internacional de Menores en España" -ASIME- (Association of
Professionals against the International Abduction of Minors in Spain), which main purpose is to collaborate, provide legal training, support among its
members, for the practical implementation of matters related to the international child abduction.
The "Asociación para la defensa del menor" -APRODEME- (Association for the defense of the child), created in 2009, seeks the priority to defend
families affected by decisions of the Administration responsible for minors.
e) Is there any official information on how many lawyers are specialised in representing children (particularly in criminal proceedings)?
No.
f) Is there any official information on the proportion of lawyers specialised to represent children in criminal proceedings (compared to lawyers who are
not specialised in representing children in criminal proceedings)
No.

6.2. Training
a) In your country, is there any training provided for lawyers who (or who wish to) represent children in criminal proceedings?
Not in case of a free designation of a lawyer representing the minor. Becoming a public defender -specialized in juvenile law- requires at least three
years of professional experience and have completed a specialization course.
b) Is the training mandatory?
Only for becoming a public defender specialized in juvenile law.
c) Is the training accessible, affordable and/or free?
The training is provided by the Bar Associations across Spain. According to the information provided by the Bar Associations of Madrid, Barcelona
and Valencia, the specialization courses are not free and differ from one to another. The training basically takes place through specialization courses in
this area of the law and, as a general term, the courses do not contain practical training but essentially theoretic one.
d) Is the training homogeneous and organized at a national level?
No, see reply to previous question.
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e) Is there a continuous training in juvenile justice offered/mandated throughout a lawyers' career? What are the requirements?
No, see reply to previous questions.

Form & content of the training
f) Who offers the training? (e.g. the University, bar association, legal aid system, by an NGO or other association, etc.)?
Essentially, the Bar Associations offers the mandatory training for becoming a public defender specialized in juvenile law.
g) What is the form of the training? (e.g. day sessions, evening classes, online, self-training, etc.)
The form of the training differs from the Bar Associations; basically takes place through specialization courses in this area of the law and, as a general
term, the courses do not contain practical training but essentially theoretic.
h) What is the content of the training?
See reply to previous question.
i)

What is the length of the training offered?
The length depends on the Bar Association providing the training (as a general term the courses are provided in a few days sessions).

j)

Is it theoretical and/or practical?
Mainly theoretical.

k) Is it exclusively juridical? Or is it a multidisciplinary training (psycho-socio aspects, how to communicate with children, does the training include a
dimension of child support/assistance, etc.)? Are other professionals involved in the training?
The training is essentially juridical.
l)

Do children participate in the lawyers' training (e.g. to share their experiences with the lawyers)? How?
From the information provided, there is no participation of children.

m) Are there practical exercises on how to interview children?
The training is essentially theoretical.
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6.3. Materials
a) Are there any materials (e.g. manuals, self-training tools, reports) that exist at the national level on the role and mission of lawyers who represent
children in criminal proceedings?
We can list the following rules and manuals and reports about the subject:
- Circular 3/2009, 10 November, regarding child victims and witnesses' protection.
- "Some peculiarities of juveniles' criminal proceedings", Juana Pilar Rodríguez Pérez (La Laguna University).
- "Juvenile justice: a major justice: Comments on Law regulating minors criminal responsibility", General Council of the Judiciary (Consejo
General del Poder Judicial).
- "Juveniles criminal responsibility: substantive and procedural aspects", Mª Rosario Ornosa Fernández.
- "The new juvenile criminal process", Ágata María Sanz Hermida.
- "Child victims access to justice. Boys, girls and juveniles victims or witnesses of crimes or violence rights' protection", ADC, JUFEJUS and
UNICEF.
- "Child victim protection in the criminal proceedings. Implications of Act 4/2015, 27 April, entry into force, of crime victim statute", Pedro
Díaz Torrejón, Public Prosecutor.
b) Are there any materials (e.g. studies, reports, interviews) that capture the views of lawyers who represent children in criminal proceedings or the views
children who have been involved in the criminal justice system (and who were represented by a lawyer)?
Apart from the above reports and studies about juveniles' criminal proceeding peculiarities, from our research we can mention as well the study of
Laura Rodríguez, "Childhood and Rights: from the patronage to the child lawyer. Fundación Sur law clinic experience".

PART 5: CHILD'S ACCESS TO A LAWYER
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7. Access to a lawyer for children (suspected or accused) and at all stages of the criminal proceeding (at the police station, at the prosecutor's office
and in court)

7.1. Information & facilitation
7.1.1.

Does the State play a role in giving information to the child regarding their right to access a lawyer? (e.g. public campaigns, training in schools,
information given to school directors)
From our information, the are no such state campaigns, training, etc.

7.1.2.

Are there any organisations or associations that give information and facilitate a child's right to access a lawyer? If there are, what do they do to
give information/facilitate the process?
Not that we know.

7.1.3.

If the child is deprived of liberty 7 in the context of a criminal proceeding (e.g. held on remand at a prison, held at the police station or a hospital
.etc.) how does he/she receive information on his/her right to access a lawyer?
Pursuant to art. 17 LORPM as soon as the child is deprived of liberty (detention) the Authorities are obliged to inform in a clear a comprehensive
way the facts and reasons for his detention and the rights set forth in the art. 520 of the Spanish Criminal Procedural Law (Ley de Enjuiciamiento
Criminal.) Royal Decree, September 14th 1882, acronym in Spanish LECRIM. It is foreseen as an essential right for the detained to be assisted by
an attorney and to access to free legal advice if the detained can't afford it.

7.1.4.

Is there an obligation to provide the information in "child-friendly language"? 8
As set above the information must be provided in a clear and comprehensive way according to the child capabilities.

7
8

Deprived of liberty = the child is not permitted to leave at will.
Please see the definition of "child-friendly language" in the Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice (pg. 29 & 84).
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7.1.5.

If the child cannot speak the official language of the country, is there an obligation to provide the information in the child's mother tongue or in a
language spoken/understood by the child?
Yes , pursuant to art. 520 LECrim, the detained has the right to be assisted by an interpreter.

7.1.6.

If the information needs to be translated or a translator needs to be provided, who covers the costs for the interpretation/translation?
The Administration covers the cost. Under no circumstances the cost is to be covered by the detained.

7.2. Child's access to a lawyer
Please answer the below questions in the context of a child involved in a criminal proceeding in your country.

7.2.1.

Child's choice of a lawyer (outside the legal aid system)
a) Can a child choose his/her own lawyer ?
No, unless the child is legally emancipated, the lawyer is to be chosen by the parents/guardians/public entity responsible for the minor.
b) Does anyone help the child to choose their lawyer (the child's parents/guardian, an association, school, a special programme or other informal
system)?
The people/institutions aforementioned choose the lawyer.

7.2.2.

Legal aid system 9
a) How is the legal aid system organised nationally, regionally or locally? Who is in charge of the management and oversight?
Legal aid system is organised locally under the coverage of the local aid system.
b) How is the system financed?

9

This question builds upon question 5.5.
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Against the budget of the Ministry of Justice. Said Ministry transfers the funds to the National Bar Association which distributes among each
local Bar Association.
c) How are lawyers paid?
Local Bars Association pays the work carried out. Lawyers must justify the assistance provided in order to have a certification from the
Administration. Afterwards the payment is verified. In practical terms there is a great delay and local bar associations use to contract
confirming services with banks.

d) In which circumstances are children entitled to legal aid?
Pursuant to art. 2g LAJG minors victim of abuse have legal aid with no need to show any lack of resources. In general circumstances the
parents, guardians or those responsible of the child are entitled to request legal aid for the benefit of the minor.
e) Are there any initiatives (media or educational campaigns .etc.) to inform children about the legal aid system?
No, that we are aware.
f) In the legal aid system, do lawyers receive a specific training in order to represent children in criminal proceedings?
As explained legal aid system is regulated by local Bar Associations. Taking Madrid Bar Association as a representative example, within the
legal aid system there is a section specialized in minors. Said specialization covers not only criminal proceedings but also civil and
administrative matters. In order to join said group it is mandatory to undertake a specific training.
g) In the legal aid system, is there any type of registration requirement for lawyers who want to represent children in criminal proceedings (bar
association or another body)?
See answer 7.2.2 f)
h) If the child benefits from legal aid, can he/she choose his/her lawyer?
No, the lawyer is appointed by the local Bar Association.
i)

If the child benefits from legal aid, can he/she change lawyer during the same proceeding? In which circumstances?
It is possible to change if the new lawyer is private, that is, the advice is not provided from legal aid system.
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j)

In reference to question 5.6, can a child make a complaint about his/her lawyer? How?
Yes, every Bar Association has channel in order to make complaints about his/her lawyer.

k) Is there a mechanism or a rule to avoid conflict of interests between the child and his parents and/or the child and his lawyer?
Pursuant to art. 520 LECrim, at the time of the detention should there be any conflict of interest between the parents it will be requested a
legal guardian ("defensor judicial") whose role is different from the lawyer.
l)

Is there any official information on how many children use the legal aid system for criminal proceedings? And how many lawyers in the legal
aid system represent children in criminal proceedings?
Not that we know.

7.2.3.

Interpretation and translation when meeting with their lawyer
a) Does the child have the right to access free interpreter if he/she needs one when meeting with their lawyer?
Yes, pursuant to art. 123 LECrim, any meeting related to his deposition, appeals or procedural request.
b) Does the child have the right to access free translation of certain documents when meeting with their lawyer? If yes, which documents?
Pursuant to art. 123 LECrim, any defendant is entitled to request the translation of documents essential for the legal defence. In any case, it
will be translated decisions that orders precautionary imprisonment, the indictment brought against the defendant and the judgement.

7.3. Is the child able to waive his/her right of access to a lawyer?
The child can waive the right to choose the lawyer but the assistance is absolutely mandatory.

8. Assistance by a lawyer to a child

8.1. General
a) Is there an obligation for the State to provide a lawyer to child in criminal proceedings?
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Yes, it is a fundamental right granted in art. 24 CE.
b) If the child does not lawyer, will one be assigned to him/her automatically? How is the lawyer assigned?
Yes, if the parents/ guardians/responsible for the child do not appoint a lawyer, it will be assigned from the local Bar Association.
c) At what stage is the lawyer provided to the client?
At the very beginning; in the first deposition of the child before the Authorities.
d) How do children enter into contact with lawyers? Do they receive any help to do so? By whom?
Once the lawyer is assigned from the Local Bar Association, the authorities will introduce the lawyer to the minor.
e) Is the lawyer's presence recorded at investigative or evidence-gathering acts (e.g. questioning, identity parades, fingerprinting, reconstructions of the
crime scene etc.) involving the child?
Lawyer must assist the child at the time of the questioning, identity parades but doesn’t take part in the evidence gathering acts performed by the
authorities (e.g. questioning witnesses, gathering evidences from the crime scene, etc.)
f) Are any other professionals such as social workers or psychologists involved in any parts of investigative or evidence-gathering acts involving the
child?
In the LORPM, it is foreseen the participation of the so called "equipo técnico" ("technic team") at the service of the Public Prosecutor. This body is
not involved in evidence gathering acts but in advising the child's socio cultural background and the proper measures to take against the minor.
g) If yes to the above, what is their role? How do they engage with lawyers and the competent authorities?
The technic team depends on the Judge but functionally is at the service of the Public Prosecutor and the Judge. Basically it is expected to provide
support to the public administration. Lawyers may have access to the technic team but does not have any authority on its work.
h) What happens if there is no lawyer present and the child has to be assisted? (Will the competent authorities postpone the hearing, the questioning,
investigative/ evidence-gathering acts, etc., during which the child must be assisted by a lawyer?)
All activities are suspended until the child is assisted by a lawyer.
8.2. Interpretation and translation at all stages of the proceedings
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a) At all stages of the criminal proceeding (not just during their meetings with the lawyer), does the child have the right to access free interpreter if
she/he needs one? If not all, at which stages?
See 7.2.3 a)
b) At all stages of the criminal proceeding (not just during their meetings with the lawyer), does the child have the right to access free document
translations? If not all, at which stages? Of which documents?
See 7.2.3 b)

8.3. At the different stages of the proceeding

a) Does the child have the right to meet with his/her lawyer before he/she is questioned by the police or by other law enforcement or judicial
authority? 10
Yes, art. 17.2 LORPM states that before the questioning the child is entitled to have a privileged meeting with his lawyer.
b) Does the lawyer of the child have the right to be present and to provide effective assistance to his/her client when the child is questioned? 11
Yes, pursuant to art. 17.2 LORPM any questioning of the child must be performed in the presence of his attorney. The role of the lawyer is explained
in the reply to the following question.
c) Is the lawyer allowed to intervene when the child is questioned? How? Where does he/she sit? Can he/she talk to his/her client when he/she is
questioned? Is he/she allowed to comment the police report? 12

10

See: Article 6.3 of Directive 2016/800
Effective assistance = in an active way. For example, in Belgium, lawyers were only allowed to sit behind their client and could not intervene and interrupt the
questioning. Article 6 (subsections 6.2 and 6.4) of Directive 2016/800 state that a lawyer is able to participate effectively during questioning. This element of the directive
has been transposed into Belgian legislation and now lawyers can now play a more active role in the questioning of their client.
12
See: Article 3.3 b) of the Directive 2013/48/EU
11
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The Lawyer is entitled to recommend the child not to answer certain questions but it is not allowed to suggest any kind of answer. The child is entitled
to talk with his lawyer should have any doubt regarding the answer to provide. Lawyers use to sit next to the child. Lawyers are not allowed to
comment the police report.
d) Is the lawyer required to be present upon the carrying out of an investigative or other evidence-gathering act such as identity parades, confrontations
or reconstructions of the scene of crime? 13
See 8.1.e.
e) Does the child have the right to meet in private with his/her lawyer without undue delay after deprivation of liberty? 14
Yes, they have the right to be assisted by a lawyer without delay. According to art. 17.4 LORPM within 24 hours the child must be taken into Public
Prosecutor's presence. At that hearing the child must be assisted by a lawyer.
f) When the child has been summoned to appear before a court having jurisdiction in criminal matters, does he/she have the right to meet in private with
his/her lawyer in due time before they appear in court? 15
According to art 22.2 LORPM whenever the criminal file is open and notified to the child, there is a three day deadline to appoint a lawyer. Failure to
do that the lawyer will be appointed by the local bar association.

8.4. What is the relationship between the lawyer and his/her client (where the client is a child)?
a) How does the lawyer and his client communicate? (face-to-face, by phone, by correspondence, other)?
Unless the child is deprived of liberty, there are no restrictions regarding communications client - attorney.
b) If the child is deprived of liberty in the context of a criminal proceeding (e.g. held on remand at a prison, held at the police station or a hospital .etc),
does this affect how the lawyer can communicate with their client?

13

See: Article 3.3 c) of the Directive 2013/48 and article 6.3 b) of the Directive 2016/800
See: Article 3.2 c) of the Directive 2013/48 and article 6.3 c) of the Directive 2016/800
15
See: article 3.2 d) of the Directive 2013/48 and article 6.3 d) of the Directive 2016/800)
14
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The communications can be scheduled by the relevant authorities. However, if the child is subjected to a measure of detention in a young offender's
detention centre, they have free access to call their lawyer without restrictions.
c) Is the communication between lawyer and client private and confidential?
Yes. Communications are privileged according to art. 18.3 of the Spanish Constitution.
d) Where can a lawyer and his/her client meet?
Unless the child is deprived of liberty, there are no restrictions regarding communications client - attorney. If the child is deprived of liberty, the
meetings would take place in the rooms/facilities available at the specific centre.
e) When (i.e. at what stage of the proceeding) and how frequently do they enter in contact?
Pursuant to art. 22.2 LORM whenever the criminal file is open and notified to the child, there is a three day deadline to appoint a lawyer. Failure to do
that the lawyer will be appointed by the local bar association.
f) When (i.e. at what stage of the proceeding) and how frequently do they meet face-to-face?
Generally the first time lawyer and client meets is at the time of the first questioning before the police. Afterwards, they meet depending on the
specific circumstances of the criminal proceeding. However there are no limitations for them to meet.

8.5. Derogation
a) Do derogations exist to the right to be assisted by a lawyer? In which circumstances?
Absolutely no. It’s a fundamental right (art. 24 CE).
b) Have you come across any information claiming that the derogations were used in your country? If yes, please give more information.
No.
9. The best interest of the child 16
16

For more information on the principle of "the best interest of the child" please see the definition section at the beginning of this questionnaire.
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a) In a criminal justice proceeding involving a child, who is charged to look for the best interest of the child?
Either the Public Prosecutor and the Judge must decide in light of the best interest of the child. However, criminal proceedings do not alter or modify
the legal custody of parents, legal guardians, etc. so it will be them to look for the child's interest.
b) Is the child's best interest taken into account in the legislation on the right of access to a lawyer? How?
See next answer.
c) Is the child's best interest taken into account in the legislation on the right of to be assisted by a lawyer? How?
"Best interest of the child" is a general principle that inspires the LORPM but it doesn’t have a specific translation on the right to be assisted by a
lawyer. In a way the "best interest" is taken into account when local Bar associations require a specific training regarding child's legal matters.
d) Is the child's best interest taken into account to assess the use of derogations in regards to article 6.8 of the Directive 2016/800/EU? How?
Derogations as stated in art. 6.8 Directive 2016/800/EU does not take place in Spain.

PART 6: SOCIO-LEGAL DEFENCE CENTRES
10. Socio-Legal Defence Centres (SLDCs)

SLDCs are centres which offer children direct access to justice and corresponding quality social-legal support (including information provision, referrals to
other service providers, legal advice and representation). A SLDC is a place where children, as well as adults, who are confronted with children's rights
violations can walk in the door to a welcoming environment to report child rights violations (or threats thereto) and be assured of professional and childfocused assistance. 17

17

Source: Defence for Children International, "Socio-Legal Defence Centres: A model to realize children's rights"
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10.1.

Do socio-legal defense centers (or similar structures) exist at a regional or national level?
No, in Spain there is no specific legislation regulating the existence of SLDCs. Centers defending minors' legal rights are of a private nature.
Occasionally, probation centers and juvenile facilities have a person in charge or who provides legal advice to those minors who request it.
Regarding minors' legal advice and representation, the Organic Act 8/2015, amending child and adolescence system protection, in force since
12 August 2015, recognizes their right to lodge their complaints to the Ombudsman or to the analogous Autonomic approved institutions. In
addition, children and adolescences are given the option to request legal assistance and the appointment of an ombudsman.

10.2.

If yes, are there any regional or national laws that establish SLDCs?

10.3.

How do the SLDCs work? How are they organised? (Raices Foundation-private nature)
When a minor reaches Fundación Raices with a legal issue, a team interviews the minor and a lawyer carries out an analysis. The team
usually consists of a lawyer, a psychologist, an educator and other members of the Foundation, depending on the case. After this first stage
conducting the interview and the legal analysis, they asses the case needs, propose the objectives and allocate the tasks. They try as well to
coordinate with outsiders who can lend a hand. Minors are always informed, every step is explained to them and they are also given copy of
every document.

10.4.

Who works there?
Legal practitioners and educators to support on the legal area.

10.5.

How do people know how to reach them?
Mainly through word of mouth among other minors and adolescents and by those in need internet researches.

10.6.

How are they financed?
Private funding through donations and very few government grants.
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Coordination :

