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INTRODUCTION
This report was written when implementing the EU co-funded project Legal aid for

children in criminal proceedings: developing and sharing best practices (LA CHILD).
The Project is implemented by the consortium consisting of Law Institute of Lithuania (LIL),

Defence for Children International (DCI) - Belgium) and Center of Integrated Legal Services
and Practices (CILSP, Albania). It started in February 2020 and will end in December 2021.
The report is prepared by Holta Zacaj, LLM, Rezarta Abdiu, LLM and Klodian Gega, MSc.

The legal aid in Albania is foreseen as a constitutional human right and various laws
guarantee it within the context of the criminal procedure which represents also the
mandatory legal defense. In addition, other laws and sub-legal acts establish the rights
and mechanisms to ensure the access to justice for a variety of beneficiaries who cannot
afford to pay for legal services and thus if the legal aid is not guaranteed by the state,
they would be impaired from accessing justice. Children in general do benefit all the rights
that are guaranteed to Albanian citizens and foreign citizens in Albania. However, they are
considered a group of special protection1,which is a principle that enables children to
benefit from mandatory legal defense based on the Code of Criminal Procedure, Code of
Criminal Justice for Children and the Law on Legal Aid Guaranteed by the State. Legal aid
for children in general is not conditioned upon any economic and financial status and
children in conflict with the law, children victims of crimes and children residing in care
institutions are considered as a special category that would be eligible to mandatory
defense.
There is no separate system of legal aid dedicated for children. However, the
legislative framework stipulates the special training of advocates providing free legal aid
to children recognizing thus, not only the specialization in the children rights and the
specific laws applicable to children, but also their equipment with special knowledge
regarding child development as well as with psycho-social abilities to facilitate and

1

Article 54 of Constitution of Republic of Albania.
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implement a child-friendly approach during all legal proceedings involving children
regardless of their legal status.
The provision of free legal aid for children in conflict with the law was traditionally
carried out by non-for profit organizations such as Center for Integrated Legal Services
and Practices, Tirana Legal Aid Society, ARSIS etc., and ex-officio appointed lawyers, who
were included in the list prepared by Albanian Chamber of Advocacy (ACHA). Both these
main groups of providers were not accredited and incorporated in the system of legal aid,
thus the legal aid system was never implemented in the practice although a dedicated law
on legal aid existed since 20082. Base on the problems encountered in regard to access to
legal aid in Albanian for many years, the Commissioner for Human Rights of the Council
of Europe, during her visit in Albania on 21-25 May 2018 raised the issue of access to free
legal aid for vulnerable groups, such as Roma, persons with disabilities, victims of
trafficking and children, following up on the dialogue initiated by her predecessors in two
previous country reports, published in 20083 and 20144, and two letters addressed to the
authorities in 2012 5and 20166. The authorities’ attention was consistently drawn by the
Commissioner’s predecessors to the shortcomings in the 2008 Law on Free Legal Aid
and its implementation and the negative impact thereof on the enjoyment by vulnerable
groups of their human rights. The most recent intervention concerning this issue by the
Commissioner was the aforementioned 2016 letter in which it was noted that the lack of
effective implementation of the 2008 Law on Free Legal Aid continued to hinder access to
justice of certain vulnerable social groups, such as Roma and women victims of trafficking
and of domestic violence. It was noted also that despite the existence of the State Legal
Aid Commission, most legal aid services continued to be provided by NGOs. The
authorities were called upon to step up their efforts aimed at establishing an efficient
national system of legal aid.

2
3

Law No.10039, date12.2008, "On legal aid”.
Commissioner’s 2008 report on Albania, paragraph 23.
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Commissioner’s 2014 report on Albania, pp.15 and 16.

5

Commissioner’s 2012 letter to the Minister of Justice of Albania, Eduard Halimi.
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Commissioner’s 2016 letter to the Minister of Justice of Albania, Ylli Manjani.

4

Considering the problems and the challenges evidenced in practice and
highlighted in many reports, the Albanian government drafted and approved the new Law
No. 111/2017 on State Guaranteed Legal Aid, which represents a substantial effort to
establish a coherent, coordinated, and systemic approach toward the provision of legal
aid as an obligation of the state. This law aims to incorporate within the same system the
mandatory defense which is provided mainly during criminal proceedings and the other
legal services provided to ensure access to rights and access to justice in other fields of
law including a variety of services such counselling, drafting of documents and complaints
to be presented to state institution and preparation of motions and provision of
representation in courts in administrative, civil cases and in criminal cases for which is not
applied the mandatory defense in accordance of the criminal procedural legislation.
Additionally, the law foresees also the mediation services and the advice on alternative
means of dispute resolutions.
The law creates a clear map of the institutions and bodies mandated to manage
the legal aid and to guarantee that legal aid is provided to all the beneficiaries determined
by law. At the core of the system is the Free Legal Aid Directorate (FLAD or the
Directorate), which is established as a separate entity subordinated to the Minister of
Justice. FLAD is the administrative body that is in charge of coordinating the legal aid
services provided at local level through the specially trained officers at the primary legal
aid centers established at district court level. In addition, the Directorate is entitled to
contract:
(a) the Non-profit organizations which can engage in providing primary legal aid
services in compliance with the authorization approved by the Ministry of Justice
and
(b) the Legal clinics established at universities.

Parallelly with the above-mentioned administrative organization of the scheme of
free legal aid, exist also the scheme of accredited advocates as freelance professionals
who provide free legal aid services manly through clients’ representation in criminal
proceedings or other court procedure foreseen by the law. The advocates participate in
5

the scheme of legal aid by being included in the list prepared for this purpose by the
ACHA upon specific criteria and by being contracted by the Directorate based on a model
contract. They are appointment mainly based on the principle of rotation and other criteria
determined by the High Prosecutorial Council. They are paid by the proceeding body i.e.
courts, prosecution office and police.

The LA Child Project
The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
The Project activities started with evaluation of regulation and practices in European
States when providing legal aid for children in conflict with the law. Results of the research
among Europe will be collected, they will be analysed by the project researchers and a
summarising report will be drafted. The prepared report will identify the main challenges
encountered as well as best approaches to achieving effective and efficient legal aid for
children.
Later on, the Project team will draft the Guidelines on providing legal for children in
conflict with the law and its ‘child friendly’ version. In addition, in the beginning of
2021, an online international conference is planned: experts from different States will
share their knowledge and insights. Furthermore, in 2021 tailored practical trainings to
lawyers, judges, legal aid board members and social workers will take place in Lithuania,
Belgium and Albania. The final event of the Project will be a roundtable discussion in
Brussels where key Project outcomes and best practices will be presented and discussed.
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METHODOLOGY
Methodology of the first part of the research: the desk research
The purpose of this reports is to produce a general overview of the legal framework
regulating the legal aid in Albania with a special emphasis on children, their acces to
justice and accses to rights, the instruments, mechanisms, and institutions foreseen by law
to guaranteeing such accses. The report considers the international human rights and
children rights as paramount and the basis when exploring the level of compliance of the
Albanian legislation. In this perspective, the report tries to highlight the positive
developments by providing a comparative historical background which facilitates a better
undertsanding of the present situation.
Furthermore, the report adresses also the challenges for the implementation and wellfunctioning of the legal aid system in general and for children in specific, aiming at
poitining out the differences between the legal provisions, their implementation in
practice which represent at the end the real level of accses to justice.
In order to achieve the above-mentioned objectices, the report is based on a desk
reserach of the the following information resources:
•

Current legislation inlcuidng laws, sub-legal acts,

decisions of Council of

Ministers, orders of ministers and other authorities - The domestic legislation in
this field was thoroughly analyzed, with a view to identifying potential problems
and deficiencies that should be addressed in order to make the justice assessable
and available to citizens including children.
•

State statistics produced by the respective entities - Statistical information was
collected although this proved to be challenging since no official data exist for
different type of information and there was evidenced a lack of transparency from
Ministry of Justice and the Directorate of legal aid.
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•

Published reports research studies on legal aid and on access to justice from
the national and international organizations – there have been different reports
drafted and published from well-known organization and institutions related to
legal aid in Albania, especially due to EU accession process of Albania, UNCRC
reporting and other reporting on human rights in the framework of Council of
Europe. All the reports have proven to be useful sources of information and are
listed in the bibliography of this report.

•

Court cases – the report tries to present a comprehensive overview of the court
cases addressing the accses to justice and quality of legal defence, evidencing the
national cases and the ECHR’s cases versus Albania. Although, they are not many,
which is also an indicator of the leveal of awareness of the importance of the right
of a qualitative legal defense, they still represent a reality check of the accses to
justice and accses to right of Alabnian citizens and children.

•

Strategies – were another source examined in order to verify the vision and the
action foreseen by Albania in addresising the accses to justice. Official
implementation reports of these strategies has been analysed, focusing on the
period january – december 2019. Although there is not a separate Stategy on legal
aid in Albania, the access to justice is addressed in the Albanian Justice Strategy for
Children (2018-2021) and the Cross Sectorial Justice Strategy and its Action Plan,
(2018 -2021).

Methodology of the second part of the research: field research
In order to have an overview of the current situation on legal aid for children in
conflict with the law, 15 semi structured interviews were conducted with legal
professionals. The interviews were conducted with 12 attorneys, 2 judges and 1
prosecutor. Each interview lasted from 60 to 80 minutes. At the beginning of the
conversation each interviewee was briefed about the project aim and interview purpose.
Some of the interviews result is included in the body of this report.
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KEY DEFINITIONS
Child - is a human being under the age of 18.
Child in conflict with the law is a person who has reached the age of criminal
responsibility 14 years for crimes and 16 years old for penal misdemeanours, but not the
age of majority which is 18 years old, who is suspected or accused of having committed
an offence under criminal law.
Child victim is any person under 18 years of age who has suffered moral, physical or
material damage due to a criminal offence.
Child witness is any person under 18 years of age who may have information about a
criminal offence.
A relative is the person who has close family, blood or marriage relationship with the
child.
Best interest of a child means the right of the child to a healthy physical, mental, moral,
spiritual, social development and the right to enjoy family and social life suitable to the
child.

A legal representative is the parent, relative or child's guardian, who participate in
criminal justice proceedings involving children to protect interests of the child.

A procedural representative is the person as per the meaning defined in the law in force
on the rights and protection of the child who represents the child procedurally, according
to the provisions of this Code.
A trusted person is the adult person indicated by the child and accepted by the
competent body who accompanies the child throughout the stages of criminal
prosecution.

9

Legal aid - is the free-of-charge legal service and the other services provided for in this
law, for persons meeting the requirements of this law which are guaranteed and financed
by the state;

Primary legal aid – is any of the following services: (i) providing of information regarding
the legal system of the Republic of Albania, the normative acts in force, the rights and
obligations of subjects of law and the methods of enforcing and exercising these rights
both in judicial and extrajudicial proceedings; (ii) the delivery of counselling; (iii) the
delivery of advice on the procedures of mediation and the alternative means of dispute
resolutions; (iv) the delivery of assistance in drafting and establishing of documentation
to put in motion the state administration or for requesting secondary legal aid; (v)
representation before administration bodies, and (vi) the delivery of all other forms of
necessary legal support not constituting secondary legal aid;

Secondary legal aid - is the legal service that is offered for the compilation of the
necessary legal acts for putting in motion the court, the delivery of counselling,
representation and defense before the court in administrative and civil cases and in
criminal cases for which is not applied the mandatory defense in accordance of the
criminal procedural legislation;

Counselling - is the delivery of information on the manners and the possibilities of
solution of a concrete legal matter.

Primary legal aid service center - is a specialized unit for the delivery of primary legal
aid organized as ‘direct unit offering services to the public’ as per the provisions of the
law on the organization and functioning of the state administration;

Specially trained officer- is an officer, graduated from a second cycle of studies in law,
as defined in the legislation in force on higher education and who has undergone a special

10

training, and who has then been assigned with the duty to provide primary legal aid in a
primary legal aid service center;

Legal clinic - is an organizational unit of a higher education institution, organized and
functioning in accordance with the provisions of the legislation in force on higher
education, and that delivers primary legal aid without a profit motive, in accordance with
the definitions in the statute of the higher education institution.

Exemption from court fees and costs is a form of free-of-charge legal aid, for the
exemption from payment of court fees and other court costs, by decision of the
competent court, if the criteria imposed by this law are fulfilled.
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ACRONYMS
FLAD - Free Legal Aid Directorate
CCJC - Code of Criminal Justice for Children
CPC - Criminal Procedure Code
ACHA - Albanian Chamber of Advocates
UNCRC- United Nations Convention on the Rights of the Child
Constitutional Court – CC
Constitution of Republic of Albania - Constitution
EU - European Union
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PART I: NATIONAL LEGAL AID SYSTEM
Constitution of Republic of Albania (Constitution)
The Constitution of the Republic of Albania foresees the right to due process for
all Albanian citizens, which comprises a series of guarantees that aim to make this right
effective, one of which is also the right to have access to legal assistance and legal
representation. Article 42.2 of the Constitution incorporates by reference provisions of
international law such as for example Article 6 of the European Convention on Human
Rights. This right is recognized to everyone including children, regardless of their
economic status, in order to preserve the principle of equality of citizens before the law,
as prescribed by Article 18 of the Constitution.
Defense by a legal aid lawyer is guaranteed more concretely by Article 31 of the
Constitution, which provides that during the criminal process, everyone has the right“…

c) to be defended by himself or with the assistance of a legal defender chosen by him; to
communicate freely and privately with him, and also to be assured of defense for free,
when he does not have sufficient means; ” Based on this provision the state is obligated
to provide a legal aid lawyer to those persons who are unable to pay for a lawyer
themselves, requiring thus the state to take measures to guarantee that no criminal
procedural actions and process will take place without the participation of a defense
lawyer. In this perspective, the State shall provide remuneration for legal aid services,
creating thereby the need for collaboration with National Chamber of Advocacy and High
Prosecutorial Council, which are mandated to make the arrangements for the lawyers
appointment.
The Constitution also provides that access to legal counsel should be secured when
a person’s liberty is restricted, whether by means of detention, arrest or imprisonment.
According to Article 28.1 of the Constitution:“… The person who has been deprived of

liberty should be notified that he has no obligation to make a declaration and has the
right to communicate immediately with a lawyer and he shall be the given the possibility
to realize his rights…” In a comprehensive reading of the constitutional provisions

13

mentioned above, the Albanian State is under the positive obligation to not merely
formally recognize the right to legal representation in criminal proceedings, but also to
undertake all necessary measures to guarantee the access to justice through efficient legal
aid in practice.

Code of Criminal Procedure (CPC)
The constitutional right to legal representation, is crucial in ensuring the right to a
fair trial, and as a consequence the right to be defended by a lawyer is reflected in a series
of CPC provisions, which regulate also the right to free legal aid. Moreover, CPC clearly
determines the competent bodies for appointing a defense lawyer, the appointment
criteria, the lawyer’s rights and obligations, and lawyer’s professional responsibilities.
In more concrete terms, Article 6 of the CCP provides that: “The defendant shall be

entitled to be defended either personally, or by assistance of a defense counsel. In case
he cannot afford one, he shall be provided with free defense counsel.” Article 34/a
stipulates as a general rule that applies also to children that the defendant or the person
under investigation are entitled to be informed in a shortest time possible in a language
that they understand, on the charge as well as the grounds of the charges7 and have a
defense lawyer provided by the state, if the defense lawyer is required by the law and he
(the defendant) cannot afford one, pursuant to the provisions of this Code and the
legislation into force on legal aid8. The same rights are guaranteed also to arrested and
detained person including children. In addition to the above-mentioned rights the
defendants enjoy also the right to having confidential meeting with his lawyer, before
being questioned for the first time9. Assistance provided to a child defendant are
specifically regulated in Article 35 stating that legal and psychological assistance shall be
provided to a child defendant at any state and stage of the proceedings, in the presence
of the parent, legal guardian or other persons requested by the minor and accepted by
the proceeding authority. The proceeding authority may carry out actions and draft
documents, which require the presence of the child always in presence of the lawyer.
The mandatory defense for children in conflict with the law is further specifically
regulated in Article 49.1 of the CCP, which provides that: “The proceeding authority shall

7

Article 34 /a (a) –Albanian Code of criminal Procedure.

8

Article 34 /a (d) –Albanian Code of criminal Procedure.

9

Article 34 /b (a) –Albanian Code of criminal Procedure.
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provide immediately a lawyer paid by the State to the defendant, who has not appointed
or no longer has a retained lawyer, if he: a) is under eighteen years of age” Nevertheless,
this article still presents two problems:
1) the appointment of a legal aid lawyer will take place only after the defendant
makes an express request to that effect - this presupposes that the defendant has been
informed in due time of his right to be assisted a legal aid lawyer;
2) the appointment is made by the proceeding body namely the judicial police, the
prosecutor and or the judge if the need of a lawyer is presented at trial, which, creates the
premises of conflict of interest.
In addition, the right to be defended by a lawyer is embedded in the principle of
equality of arms, which is essentially corelated to the principal of adversary process. In this
perspective, as the state is represented by the prosecutor who is a legal professional,
likewise the defendant should be able to benefit from the services of a defense lawyer, a
legal professional, throughout the legal proceedings. This article further elaborates the
obligation and the rules that should be followed by the proceeding authority to
implement and guarantee in practice the right to mandatory defense by providing that:

„...The appointed lawyer, pursuant to this article, is chosen by the proceeding authority
out of the list made available by the Bar Association. If the court, the prosecutor and the
judicial police must carry out an action requiring the presence of a lawyer and the
defendant does not have one, they shall inform the appointed lawyer on such action. If
the presence of the lawyer is required and the retained or appointed lawyer has not been
provided, has not shown up or has withdrawn from the defense, the court or prosecutor
shall apply paragraph 4 of article 350 of this Code. If his absence is justified, the court or
the prosecutor may appoint another lawyer in substitution, who shall exercise the rights
and takes over the duties of the lawyer. 6. The assigned lawyer shall cease his functions if
a retained lawyer is appointed.”
In conclusion the child in conflict with the law has an absolute and mandatory right
to be defended by a lawyer from the very first moment he is a suspect or accused party
in the criminal procedure.

15

Code of Criminal Justice for Children (CCJC)
The Code of Criminal Justice for Children approved with the Law No.37/2017,
represents one of the biggest achievements for a new juvenile justice system in Albania.
CCJC establishes a criminal justice framework for children, which is in compliance with the
UN Convention on the Rights of the Child (UNCRC) and other UN and European
international standards. It seeks to adapt the criminal justice system to the needs of the
child for access to justice and legal remedies, protection, education and rehabilitation of
those in contact with the law. The entire Code is rooted in the philosophy of supporting
the child towards a life away from crime and violence and guided by the UNCRC principle
of the best interest of the child. CCJC is a comprehensive law that make specific references
for treatment of children faced with justice system in different capacities such being in
conflict with the law (suspect and accused), victims or witnesses, becoming the special
and exclusive law to be applied for children having an hierarchical power over the other
general laws such Criminal Code, Code of Criminal Procedure, Law on the Rights and
Treatment of Prisoners and Detainees, etc. CCJC includes specific provisions regarding the
criminal responsibility of minors, procedural rules relating to the investigation,
prosecution, trial, execution of the judgment of criminal punishment, alternative measures
including diversion measures as well as rehabilitation.
In Albania, the minimum age of criminal responsibility is 14 years old for children
who are that age at the time of the committing a felony, and 16 years old for children
committing any kind of misdemeanors foreseen by the Criminal Code. The Code applies
also to a person between the ages of 18 and 21, if the defendant was a minor in the
moment of committing a criminal offence. These subjects are considered as “young
adults”.
According to CCJC, juveniles should be tried by the Juvenile section within the
criminal chamber of district courts.10 In Albania there are established in total 7 juvenile
sections in the District Courts of Tirana, Durres, Shkoder, Vlore, Korce, Gjirokaster and
Elbasan that cover 23 judicial districts for cases where there are involved juveniles.11 In
addition to handling cases of juvenile defendants, the juvenile section also deals with
crimes committed by adults against minors. Judges are required by law to specialize and
be trained on juvenile justice.12

10Article
11

27/1, Code of Criminal Justice for Children

Decree of President Nr.6218, date 7.7.2009

12Article

27/3, Code of Criminal Justice for Children
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Article 19 of CCJC, stipulates that children in conflict with the law enjoys all the
procedural rights and guarantees foreseen in the CPC and the special rights of CCJC such
as:
•

•
•

the right to receive psychological assistance, the right to have present
during the procedure the parent/legal guardian and/or a trusted adult
person;
the right to be informed in a language that is understandable according to
his development
the right be informed I a language that he/she understands and to be
assisted by an interpreter etc.

All the services foreseen in this Code for the children in conflict with the law,
children victims and witnesses, including the legal service, the psychological assistance,
the interpreter service fees, are guaranteed and paid in full by the state13. CCJC’s Article
48 acknowledges the right of the legal representative (parent/legal guardian) of the child
in conflict with the law to choose and appoint independently a lawyer for the child
considering the best interest of the child.

CCJC has specifically foreseen the mandatory free legal aid and psychological
assistance during any procedural actions with respect to a child14, requiring also the
presence of the child’s legal representative (usually the holder of parental responsibility)
and a psychologist during the proceedings. Furthermore CCJC guarantee the right of
access to a lawyer is assured from the very first moment of the child involved in a criminal
proceeding (police questioning).15 Juveniles, or their legal representative, can choose
either to be represented by a private lawyer that they contract, or have a state-appointed
lawyers.16 Recently, the Ministry of Justice has approved several forms of self-declaration
forms on legal aid for children e victims and children in conflict with the law. However, it
must be stressed that there are no special forms for children. The forms are not in a childfriendly format and language and they are the same as for adult beneficiaries.
This Code restate that the National Chamber of Advocacy is the authority which
shall make available a list of lawyers specialized in juvenile justice. The institution

13

Article 20 and 23, Code of Criminal Justice for Children.

14

Article 20, Code of Criminal Justice for Children.

15

Article 31, Code of Criminal Justice for Children.

16

Article 36, Code of Criminal Justice for Children.
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administering free legal aid, in cases foreseen by law, shall provide immediately legal
assistance upon the request of the child or any competent body17.
The right to choose a free defense counsel comes together with another important
instrument such as the request for such service which may be made by the child, in any
form and before the competent body, trying thus to eliminate barriers that could be
created if formal requests needed to be submitted. In addition, CCJC tries to address and
create aiding mechanisms in case children in conflict with the law fail to choose a defense
counsel, by obligating the competent body performing the respective procedural action
to assign immediately the defense counsel according to the provisions of the Code and
the provisions of Law on legal aid. In the absence of such consent, the consent of the
procedural or legal representative, are recorded in a special record18. .A copy of the
notification to summon the child defendant shall be served or sent to defense counsel of
the child or child’s legal representative19.
CCJC lays out for the first time the concept of free legal aid accompanied by the
concept of the state being the guarantor for such right, In more concrete terms, CCJC
provides that the free mandatory legal aid service shall be covered by the budget of the
institutions who are obligated to cover the respective cost, for example legal aid service
rendered during the investigation phase shall be paid by the prosecution office, during
trial by the court20, emphasizing thus the concrete obligations of the respective institution
to forecast adequate budget and assure implementation.

Law No. 55/2018, On the profession of Advocates in the Republic of
Albania
This law defines the rules of organization and functioning of the profession of
advocate in the Republic of Albania as well the legal criteria for practicing the profession
of advocate as a freelance, independent, self-regulated and self-administered profession
and to protect and guarantee this profession in order to protect individual and collective
interests of subjects represented by him/her21. This law establishes the obligation of the

17

Article 31/2/3, Code of Criminal Justice for Children.

18

Article 48, Code of Criminal Justice for Children.

19

Article 53/4, Code of Criminal Justice for Children.

20

Article 23, Code of Criminal Justice for Children

21

Article 1 and 2, Law No. 55/2018 On the profession of Advocates in the Republic of Albania
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advocates to offer services towards the persons benefiting from legal aid in accordance
with the legislation in force on state guaranteed legal aid22.
The law foresees that the Albanian Chamber of Advocacy (ACHA) is mandated to
regulate the state guaranteed legal aid fulfilling thus all duties imposed by this law and
other laws in this regard23. In this perspective, the main duty of ACHA and specifically of
its Steering Committee is the preparation of the list of advocates that will offer secondary
legal aid services, in accordance with the legislation in force on state guaranteed legal
aid24. The same Committee selects the advocates to be included in the list, by observing
the principle of rotation25. However, before observing this principle ACHA needs to make
sure that it had provided adequate specific training on different fields of law that relate
to the categories benefiting secondary legal aid as per the legislation in force on state
guaranteed legal aid26. Thus, training on the rights of the children in conflict with the law,
children victims and witnesses should be provided on a consistent and continuous basis,
considering the children are one of the categories benefiting from the mandatory legal
defense. ACHA needs to make sure that there are trained lawyers in all regions before
rotating and including new lawyers in the list.
Considering that one of the main problems encountered in regard to provision of
the free legal aid is that free legal services were of poor quality and not very effective, due
also to absence of any monitoring mechanism and control of customer satisfaction. In this
optic, the law tries to establishes as a complaint mechanisms , as remedial instruments for
the beneficiaries in case of poor, inadequate and ineffective legal aid, which gives cause
to disciplinary proceeding against the lawyer that have delivered free of charge legal
services in the framework of the legal aid system27. However, this mechanism is not
designed to serve as a protection tool, because it will not provide adequate remedies to
reinforce the rights of the legal aid beneficiary within the proceedings, and in case of
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children beneficiaries it is simple not adequate and effective, lacking proactive approach
to assure that children rights are guaranteed in the very same proceeding. In addition,
children in general may not be able to use such mechanism, since they are usually not
equipped with such knowledge that would allow the use of such complaint.

Law No. 111/2017 on State Guaranteed Legal Aid
The Law No. 111/2017 aims to create a system for the organization and delivery of
free-of-charge legal aid in an effective and equal manner for all individuals in need,
enabling them to access justice, by ensuring adequate organization, administration and
functioning of the state institutions involved as well as by ensuring professional,
qualitative, efficient and effective legal aid services.
This law reforms completely the conceptualization and the scheme of offering the
legal aid, establishing new rules, procedures and mechanism aiming to improve the access
to justice as well as the effectiveness of the primary and secondary free legal aid.
Additionally, this new law foresees for the first time the exemption from payment of court
fees and other court costs28, which would improve the access to justice by elevating this
barrier that represented an obstacle even in the cases when free legal aid services were
offered. This law helps in overcoming the overlapping of mandates of different institutions
obligated to guarantee the legal aid, thus improving the coordination that was one of the
main reason of the almost inexistent system of free aid until now.

A separate system for mandatory legal defense
The law distinguishes the mandatory legal defense, which generally is defined as
being provided not on the basis of insufficient financial means, but rather on the basis of
guaranteeing the right to a fair trial as a constitutional right. This new concept is
embedded and harmonized with CPC and CCJC which mandate the proceeding body (the
police, prosecution office or the court) to guarantee the free legal aid for specific
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Article 5 (c) - Law No. 111/2017 on State Guaranteed Legal Aid
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categories designed by the law to benefit from such service especially in the framework
of the criminal proceeding. This simple clarification helps in shaping the mandate and
responsibilities of the institutions involved to coordinate and cover the expenses for
mandatory legal aid services.

In addition, the Law 111/2017 establishes as supplemental instrument, that
secondary legal aid,29, may still be provided in criminal cases for which is not applied the
mandatory defense in accordance of the criminal procedural legislation30. Detailed rules
and regulations on guaranteeing the mandatory legal defense according to CPC31 are
approved by the High Prosecutorial Council, which determines the procedure for the
selection of the free legal aid attorneys and their remuneration.

Primary legal aid versus secondary legal aid
The new law foresees two types of legal aid services, primary and secondary legal
aid32, which are defined by the type of the services requested by the beneficiaries and by
the body delivering such service. The later, is a crucial element representing an important
novelty of this law which tries not only to specify different bodies, organizations and/or
professionals for different type of services according to their specialization, professional
training and licensing, but also attempts to create clear responsibilities for all of them.33In
this optic, the Primary legal aid is organized, coordinated and provided by the institutions
created and accredited based on the Law on legal aid such as trained officers belonging
29

Article 18 - Law No. 111/2017 on State Guaranteed Legal Aid, stipulates that secondary legal aid

is the free legal aid provided by advocates included in the list approved by the National Chamber
of Advocates, upon the request of the person entitled for such service
30
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Decison No. 231, date 12.11.2019 on aproval of the regulations for the rules of guaranteeing the

mandatory defense and appointment of the defense counsel based on the principle of rotation, from
the list of advocates providing secondary legal aid services in the criminal process.
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to the scheme of free legal aid paid by the State, or NGO‘s accredited, sponsored and
monitored by the same system and Legal Clinics organized at the University level, whereas
the Secondary legal aid is offered exclusively by advocates included in the specific list
prepared by the National Chamber of Advocates, therefore the secondary legal aid is
related naturally to services delivered by licensed attorney such as preparation of motions
in litigation procedures and court representation.
Moreover, specific rules regarding the appointment of advocates for mandatory
defense are stipulated in the Decison No. 231, date 12.11.2019 of Prosecutorial High
Council on aproval of the regulations for the rules of guaranteeing the mandatory defense
and appointment of the defense counsel based on the principle of rotation, from the list of
advocates providing secondary legal aid services in the criminal process. More in-depth
information in this regard is provided in Part IV of the Report, “Legal Aid Providers”.

Primary Legal Aid
Primary legal aid according to Article 3 (b), is defined as a different range of legal
services such as“ ... I) providing of information regarding the legal system of the Republic

of Albania, the normative acts in force, the rights and obligations of subjects of law and
the methods of enforcing and exercising these rights both in judicial and extrajudicial
proceedings; ii) the delivery of counselling; iii) the delivery of advice on the procedures of
mediation and the alternative means of dispute resolutions; iv) the delivery of assistance
in drafting and establishing of documentation to put in motion the state administration
or for requesting secondary legal aid; v) representation before administration bodies, and
vi) the delivery of all other forms of necessary legal support not constituting secondary
legal aid“. The law tries to specifically stipulate the primary legal aid services which are
basically everything related to legal services but for litigation and court representation.

The law foresees among other services, the assistance in drafting and gathering
documents, needed to submit motions the state administration, which is very important
because in many cases is a pre-requisite before bringing a case to court and therefore no
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secondary legal service would have been efficient or even possible, if the citizens would
not have exhausted the administrative remedies prior to court litigation. The law foresees
for the first time, the legal services related to advice on the procedures of mediation and
the alternative means of dispute resolutions, trying to divert the cases from the court to
alternative dispute resolution, considering the high volume of cases in the judicial system
and as a result the long awaiting period to receive a final judgement.

According to Article 13 of the Law No. 111/2017 ”..The primary legal aid shall be

delivered from: a) specially trained officers, b) not-for-profit organizations, c) Legal Clinics,
attached to higher education institutions”. Considering that the primary legal aid does
not include court representation, the law stipulates that primary legal aid shall be provided
by specially trained officers employed at these centers34and there is no requirement for
these officers to be licensed attorneys, however one must assume that the trained officers
shall be of a legal background.

Primary legal aid is accessible immediately35 based on a request made orally or in
writing by the interested person to a primary legal aid service center or an authorized notfor-profit organization. The person shall sign a self-declaration that he/she satisfies the
criteria defined in this law and shall provide supporting documents.

If during the course of delivery of primary legal aid services, there is a need for
delivery of secondary legal aid services, the person shall immediately be informed and be
assisted in completing a request for secondary legal aid36.
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Article 14 - Law No. 111/2017 on State Guaranteed Legal Aid
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Article 17 (2 and 3) - Law No. 111/2017 on State Guaranteed Legal Aid
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Secondary Legal Aid
Secondary legal aid is defined in Article 3 (c) as“ .. the legal service that is offered for the

compilation of the necessary legal acts for putting in motion the court, the delivery of
counselling, representation and defense before the court in administrative and civil cases
and in criminal cases for which is not applied the mandatory defense in accordance of the
criminal procedural legislation“. The secondary legal aid is provided by advocates
included in the list approved by the National Chamber of Advocates, upon the request of
the person entitled to receive secondary legal aid such as:
a) special categories of beneficiaries of legal aid37 who are entitled to such services
based on their status, being a child in conflict with the law or victim of a crime,
child in social care institutions, victims of domestic violence or victims human
trafficking, disabled persons mentally ill persons and
b) persons of insufficient income and property38.

The request for secondary legal aid shall be filed by the interested person,
personally or through the postal service, to the court or proceeding body that commences
investigation, before or at the initiation or at any stage of a judicial proceeding, until
judicial investigation is declared closed in accordance with the rules provided for in the
procedural legislation. The law foresees that such requests may be submitted through a
legal representative or a representative with power of attorney, kin relation of the first
degree39, which provisions are very important to efficiently access such services for
children who may not be able to draft and present such request themselves.
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Article 11 - Law No. 111/2017 on State Guaranteed Legal Aid

38

Article 12 - Law No. 111/2017 on State Guaranteed Legal Aid

39

Article 19 - Law No. 111/2017 on State Guaranteed Legal Aid

24

The request for secondary legal is filed at the court competent for examination of
the trial on the merits40 and except when provided otherwise in this law exempted from
court fees and costs. The person, who seeks to benefit secondary legal aid shall sign a
self-declaration of fulfilment of the criteria for benefitting such service41. The decision in
connection with the request for secondary legal aid shall be taken by the competent court
according to the rules stipulated in Article 22 of the law No. 111/2017.

The Procedure for delivering secondary legal aid for the defendant without
sufficient financial means are described in Article 21 of this law, which stipulates that the
proceeding body that commences investigation shall immediately examine whether the
person filing the request fulfill the legal criteria to benefit free legal aid services42. The
decision for accepting or dismissing the request for secondary legal aid needs to be
argued and communicated to the applicant and the Directorate for Free-of-Charge Legal
Aid. The applicant may object the decision of the proceeding body for dismissing the
request for secondary legal aid, with a lawsuit at the criminal court of first instance,
competent for examination of the trial on the merits, within 5 days from the receipt of
notice on this decision.

Appointment of lawyers for providing secondary legal aid service
The law on state-guaranteed legal aid obligates the ACHA to approve, by joint
instruction with the Directorate for Free Legal Aid, the criteria and procedures for the
selection of advocates delivering secondary legal aid services.

Moreover, ACHA is

mandated in cooperation with the Ministry of Justice, to implementation and monitor the
principle of rotation in the appointment of advocates by the local chambers of advocacy43.
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The law foresees that the proceeding body that commences investigation makes the
appointment on the basis of the principle of rotation of the defense lawyer and his
substitution from the list of advocates that offer the services of secondary legal aid in the
criminal process. The High Prosecutorial Council approves the rules and procedures44 that
would guarantee the appointment of the defense lawyer on the basis of the principle of
rotation in the criminal process45. Despite the stipulation of the principle of rotation, which
seems to be one of a crucial importance, the new legal framework did not overcome one
of the biggest problems evidenced in the past, which is the appointment of the defense
lawyer by the proceeding body. The legislator genuinely aimed to create the obligation of
proceeding bodies in guaranteeing the access to legal aid, however, by giving the
proceeding body this duty and at the same time the right to appoint an ex-officio lawyer,
the law establishes a compromised instrument based on conflict of interest. Although the
advocates are bound to provide professional and independent legal services, the fact that
they receive referrals by the adversary party, creates at least a conflict of interest in
appearance endangering a desired trust-based relationship between the client and the
lawyer, which could be more detrimental in cases of children in conflict with the law, who
might not even be able to exercise their right to choose between different advocates
included in the list.

Exemption from payment of court fees and costs as a form of
legal aid
Exemption from payment of court fees and court costs is a new form of legal aid
that is foreseen for the first time in the Law 111/2017. This is a very important instrument
44

Decison No. 231, date 12.11.2019 of High Prosecutorial Council on aproval of the regulations for

the rules of guaranteeing the mandatory defense and appointment of the defense counsel based on
the principle of rotation, from the list of advocates providing secondary legal aid services in the
criminal process.
45

Article 21 (6) - Law No. 111/2017 on State Guaranteed Legal Aid

26

that would enable and directly impact the access to justice for the category of low-income
citizens or people living on social welfare or with disability assistance. The payment of the
court fees represented an additional barrier, even in cases when legal services were
offered by NGO‘s lawyers on a pro-bono basis especially in civil law cases. The NGO‘s
needed to raise funds to cover the court fees on the top of the funds needed for the legal
services46. Children involved in custody cases and children of low-income parents were
one of the categories affected, because they needed to pay court fees related to the filing
of the request or filing of the lawsuit and the fee for the psychological evaluation report
that was a legal pre-requisite for the judge to issue a final court decision, or to pay for
DNA medical report in case of paternity recognition cases. Another category of children
that would benefit from exemption from payment of the court fees, would be children
victims of crimes such as sexual abuse or trafficking, that could file civil law lawsuit
requesting damages from the perpetrators, without needing to pay court fees and costs.
The Law 111/2017 stipulates in Article 17, that exemption from payment of court fees and
court costs shall be granted upon a request using the template form approved by the
Minister of Justice47. The law creates the opportunity to present such exemption request
in different stages of the proceedings such as:
a) together with the request for secondary legal aid;
b) attached to the statement of claim, in compliance with the provisions of the
procedural legislation;
c) at any phase of the proceeding until judicial investigation has not been declared
closed.

Moreover, the request may be for exemption from payment of one, several or all
court fees and/or court costs, as defined in Article 25 of this law. The request for
exemption from payment of court fees and court costs can be filed by the person entitled
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to such exemption but also by a legal representative or a representative equipped with
power of attorney, or by the spouse, cohabitant, or kin relation of the first degree.

The request for exemption from payment of court fees and court costs shall be
submitted to the competent court for examination of the trial on the merits48, which after
examination of the request shall approve or dismiss the request. The decision on
acceptance of the request for exemption from payment of court fees and court costs shall
be immediately notified to the Directorate. The court decision dismissing the request may
be appealed in the Court of Appeal using an Appeal Form approved by the Minister of
Justice. The court of Appeal need to adjudicate such appeal within 15 days49.

A very important provision of the law in this aspect, is that once the beneficiaries
of legal aid are qualified for such services they are automatically exempt from paying court
fees and costs50. In more specific terms, Article 25 of the law states that the beneficiaries
are exempt from: „...a) payment of general and special court fees as defined in the law on

court fees in the Republic of Albania; b) payment of court costs (expenses for translators,
witnesses, experts, site inspection or examination of items in situ) as defined in the
procedural legislation; c) the obligation for prepayment of the fee for initiating execution
of the execution order to the state judicial bailiff service“

Sub-legal Acts
The Law 111/2017, entered in power on June 2018, requiring the Ministry of Justice
and other institutions to prepare during a 6 month period extensive sub-legal acts that
would make possible the implementation of this law. In addition, the law required the
Ministry of Justice to draft also different forms/templates aiming to guarantee and
facilitate through unified approaches and ready-made instrument the access to justice for
the public.
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The sub-legal acts approved can be included in two main groups, one related to
establishment and functioning of the primary legal aid system were and the other one to
assure the access to justice through secondary legal aid services and exemption of
payment of court fees and costs.

Sub-legal acts related to primary legal aid system
1. Instruction No. 1, date 08.03.2019, On the approval of the rules and procedures
for the collections, completion and administration of the register’s data.
2. Order No. 226, date 25.03.2019, On approval of the model contracts for legal aid
guaranteed by the state.

3. Instruction No. 2, date 25.03.2019, On the procedures, periodicity and rules for the
verification of the circumstances for the retun of the profits

4. Decison No. 55 date 6.2.2019, On the determination of the Procedures abd
Documentation for the authorization of non-for profit organization provding stateguarnteed primary legal aid.

5. Decision No 110, date 6.3.2019, On determining the procedures and rules for
the selection of non-for-profit organizations authorized to provide primary legal
aid guaranteed by the state benefiting funds from the state budget and their
financing method.
6. Order No. 225, date 25.03.2019, On approval of the forms of legal aid guaranteed
by the state.

7. Order No. 59, date 25.03.2019 on approval of the structure and organigram of the
Directorate of the free legal Aid.
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Sub-legal acts guarnteeing accses to justice through secondary legal aid services
and exemption of payment of court fees and costs
1. Instruction No. 6, date 20.08.2019 on rules and procedures for making the payments
of the jucicial expenses, wherefore the exemption has been granteed.

2. Decison No. 231, date 12.11.2019 of High Prosecutorial Council on aproval of the
regulations for the rules of guaranteeing the mandatory defense and appointment of
the defense counsel based on the principle of rotation, from the list of advocates
providing secondary legal aid services in the criminal process.

3. Order No. 531, date 25.11.2019, On the approval of the criteria and methodology for
the evaluation of the quality of providing

legal aid services and monitoring

procedures by the directorate of free legal aid services.

Strategies
Albanian Justice Strategy for Children (2018-2021) and its Action Plan approved with
the Council of Ministers’ decision no.541, dated 19.09.2018.
The Justice for Children Strategy foresees as one of its paramount principle, the
children’s equitable access to justice, recognizing that: “..The State Commission for

Legal Aid51 has not yet developed effective mechanisms for outreach and access to its
services, including at regional level, which is reflected also in the percentage of children
who have difficulties to access justice. The special mechanism for complaints, is still
missing, although the Law on Legal Aid contains provisions related thereof.”
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The State Commission of Legal Aid was the main administrative body in charge of free legal aid

according to the Law No.10039, date12.2008, "On legal aid”, the equivalent of the Directorate of
the free of charge legal aid according to the Law No. 111/2017 on State Guaranteed Legal Aid
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The purpose of the Albanian Justice for Children Strategy (2018-2021) is to
promote and effectively protect the rights and needs of: children in conflict with the law,
children victims or witnesses of crime, children under age of criminal responsibility,
whether in criminal judicial proceedings or alternatives thereof, as well as children
participating in administrative or civil court proceedings, through the implementation of
national and international standards of child rights. The strategy has an interdisciplinary
approach, it ensures alignment with all other existing national documents, and contains
concrete activities.
Moreover, the strategy acknowledges the need to reform the legal aid system,
based on which the new law on state guaranteed legal aid was approved in 2017 and
entered in power in June 2018. The strategy envisages that access to justice shall be
guaranteed in the following complementary dimensions:
Firstly, through providing specialized institutional mechanisms for children;
Secondly, guaranteeing their physical accessibility and standards of protection for
children victims and witnesses; and
Thirdly, through guaranteeing opportunities to formally approach these
mechanisms.
The strategy emphasises also the immediate need of building specialized professional
capacities of professionals working with children including the service providers of the
legal aid52.
The vision of the strategy is to improve justice for children guaranteeing a child-friendly
justice that protects their best interests. To achieve this vision, five high-level strategic
goals/objectives are envisaged:

OBJECTIVE 1: Guarantee children’s access to justice

52

National Justice for Children Strategy, Objective 1, page 11
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The strategy envisages that access to justice shall be guaranteed in the following
complementary dimensions: firstly, through providing specialized institutional
mechanisms for children; secondly, guaranteeing their physical accessibility and
standards of protection for children victims and witnesses; and thirdly, through
guaranteeing opportunities to formally approach these mechanisms. This aspect is
related to the capacity of children to access them, and comprises awareness,
provision of free legal assistance and building the capacities of professionals
working with children. Activities in this regard are provided by the Agenda for the
Rights of Children (2016-2020) as well;

OBJECTIVE 2: Ensure fair trial for children
In consideration of the country's obligation to respect and guarantee the rights
enshrined in the European Convention on Human Rights, and the fact that in most
cases presented to the European Court of Human Rights, the Albanian State is
found in violation of Article 6 (right to a fair trial) the strategy provides concrete
activities with a view to guarantee this right to children involved in judicial
proceedings. The strategy focuses on ensuring trial within a reasonable time limits
(without delays), and improving the infrastructure for the interrogation of children
and obtaining evidence.

OBJECTIVE 3: Prevent re-involvement of children in delinquency
The best way to reduce the number of children in conflict with the law is
prevention. This is also suggested in the General Comment no. 10 of the Committee
on the Rights of Child. To achieve this objective, the risk factors and protective
measures are planned to be analysed. Consideration that this is the first national
justice strategy for children, this objective is particularly focused on prevention of
re-offending programs (recidivism), supporting children and their families,
especially the most vulnerable ones. Crime prevention is the best solution for
children, their families, communities and society, in general.
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OBJECTIVE 4: Reintegration and social inclusion of children in conflict with the
law

The strategy aims at reintegration and social inclusion of juvenile offenders, as well
as their effective integration in the community. Even though this process may begin
at the moment of sentencing, may continue during the detention period and
further during their release in the community, with the new approach embraced by
the Criminal Justice for Children Code, the reintegration process is not necessarily
related to the criminal sentencing but should be sought from the moment the child
enters into contact/conflict with the law. Therefore, the Strategy provides for
interaction, formal and informal cooperation between various public bodies, both
within the justice system and with the other sectors, particularly the child
protection one, for instance between the Ministry of Justice, the Probation Service,
Police, Prosecution, local self-governing and child protection units, Social Services,
education system, health institutions and other stakeholders with influence in the
community.

Among the measures that the national legislation stipulates, are education
measures. To ensure their application, the Strategy provides for the establishment
of institutions to provide such services, whereas for convicted juveniles specialized
centers are envisaged. The vision is rehabilitation of juveniles, encouragement and
development of a sense of respect for the rights of others among them, also related
to their understanding of responsibility for own actions/omissions, promotion and
support of a healthy physical, mental, spiritual, moral and social development of
children, and preparation for their return to society.

OBJECTIVE 5: Build capacities of the justice for children system structures
For the accurate and effective implementation of the legal rights and guarantees
of children, the qualifications of the persons involved in the administration of
justice for children is deemed as an essential precondition. Therefore, the strategy
provides for the preparation of the training curricula, specific for each category of
professionals in the justice system, such as police officers, prosecutors, lawyers,
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judges, psychologists, social workers, employees of the Probation Service, etc., and
the vision to conduct training sessions in a systematic and continuous manner.
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European Commission Report 2019 on the Strategy:
“The legislative and policy framework on juvenile justice was strengthened with the
approval of the National Justice for Children Strategy (2018-21) in September 2018. The
strategy covers implementation of the Criminal Code of Justice for Children. The strategy
is based on the government’s budgetary programs. Implementing the new strategy and
the Criminal Code of Justice for Children adopted in 2017 will require a shift in
administrative culture, considerable capacity building, specially adapted infrastructure,
the establishment of community services, and inter-disciplinary/inter-institutional
coordination at the central and local level.
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Indicators of Success for the implementation of the activities of each Strategy objectives are

included as an Annex at the end of Questionnaire.
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PART II. MANAGEMENT AND ADMINISTRATION OF LEGAL
AID
The new law No.111/2017, that replaced the law No.10039/2008, created a new scheme
and map of institutions of the legal aid which in includes the following:

❖

Minister of Justice

❖

Albanian Chamber of Advocates

❖

Directorate of Free Legal Aid

The Minister of Justice
The Minister of Justice is foreseen to be the main minister and thus one of the
crucial points of the executive branch in assuring a well-functioning free legal aid system
in Albania. In this perspective, this minister has been mandated and obligated by the new
law to undertake different actions to have the system be established according to the
provisions following the new conceptualization of the legal aid system introduced by the
new law.
The Minister of Justice has in addition other tasks and mandates related to
coordination with other agencies and institutions as well as the supervision of the overall
functioning of the legal aid system either directly or through FLAD, which is the dedicated
institution for the free legal aid under the Minister’s subordination. Article 7 of the Law
No. 111/2017, stipulates in more concrete terms, the duties, tasks and mandate of the
Minister of Justice which are:
a) develops the state policy in the field of legal aid;
b) proposes to the Ministry of Finance the annual draft budget for legal aid, in
compliance with the rules foreseen in the legislation for the management of the
budgetary system;
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c) oversees the well-functioning of the legal aid system and the effectuation of the
annual budget for legal aid;
ç) reports every year in the Assembly on the situation of the system of legal aid;
d) approves the following acts: in)the form sheet of the request for primary legal aid;
ii) the form sheet of the request for secondary legal aid; iii) the form sheet of the
request for exemption from payment of court fees and other court costs; iv) the form
sheet of the self-declaration for primary legal aid; v) the form sheet of the selfdeclaration of income and property in accordance to the objective of the law; vi) the
form sheet of the self-declaration for special categories according to Article 11 of
this law; vii) the form sheet of the register for the registration of the aforementioned
requests and self-declarations; vii) the form sheet of NGOs that offer primary legal
aid; ix) the form sheet of the appeal to the decision for dismissal of the request for
secondary legal aid.

The Minister of Justice shall take the necessary measures for the publication of the form
sheets provided for in this paragraph in a format accessible by persons with disabilities.
dh) approves the establishment of primary legal aid service centers, after having
received prior the opinion of the High Judicial Council.
e) approves the model contract with not-for-profit organizations for primary legal
aid services as foreseen in this law, after having previously acquired the opinion of
the Ministry responsible for finance.
ë) approves the model contract with advocates for the delivery of secondary legal
aid services.
f) approves, after having received prior the opinion of the Directorate for Free-ofCharge Legal Aid and the National Chamber of Advocates, the criteria and
methodology for assessing the quality of delivery of legal aid services and the
procedures of the supervision by the Directorate for Free-of-Charge Legal Aid of
secondary legal aid services;
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g) approves with a joint instruction with the minister responsible for Finances, after
having received prior the opinion of the National Chamber of Advocacy, the criteria
for receiving payments and the relevant remuneration fees to advocates, who
provide secondary legal aid services;
gj) approves the procedures that are followed by the Directorate for Free-ofCharge Legal Aid regarding the payments for court costs according to the
provisions of this law;
h) publishes the list of advocates offering secondary legal aid services and the list
of authorized not-for-profit organizations that offer primary legal aid services on
the official website of the Ministry of Justice;
i) approves the rules and procedures for the collection, filling and administration
of the information of the request register and the self-declarations of the subjects
of this law and of the register of delivering primary legal aid;
j) accomplishes all other tasks assigned to her or him by this law.

Albanian Chamber of Advocates (ACHA)
Despite the fact that the free legal aid as a service shall be guaranteed by the state, which
means that the state shall take all the actions, create all the conditions and cover all the
expenses in this regard, in fact when it comes to secondary legal aid services such as court
representation or mandatory defense, these services needs to be delivered by lawyers as
freelance and independent professionals. In this framework, according to Article 9 of the
Law No. 111/2017, Albanian Chamber of Advocates plays an important role in
coordinating and monitoring such legal services delivered by the lawyers engaged in the
system of legal aid, by having the following responsibilities and tasks:
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a) approves, by joint instruction with Advocacy and the Free Legal Aid Directorate, the
criteria and procedures for the selection of advocates delivering secondary legal aid
services;
b) approves, in cooperation with the Ministry of Justice, the rules on the implementation
of the principle of rotation in the appointment of advocates that offer secondary legal aid
services in accordance with the provisions of Article 245 of this law and monitors their
effectuation from the local chambers of advocacy;
c) within the date of 1 February of every calendar year, the National Chamber of Advocates
approves the list of advocates for the delivery of secondary legal aid services, and forwards
this list to the Ministry of Justice, the Directorate for Free-of-Charge Legal Aid and the
local chambers of advocacy. In the drafting of this list, the National Chamber of Advocates
shall take into account, to the extent possible, the inclusion of advocates of all specialties
and levels and the respect of equal gender representation;
ç) publishes the list of advocates offering secondary legal aid services on the official
website of the National Chamber of Advocacy;
d) prepares and organizes the continuous training programs for advocates who are on the
list of advocates for the delivery of secondary legal aid services, in cooperation with the
Directorate for Free-of-Charge Legal Aid;
dh) accomplishes all other tasks assigned to it by this law.

The organization of legal aid system from the administrative
perspective
The administrative system of state guaranteed legal aid creates within itself two different
sub-systems: (i) The sub-system for the primary legal aid and (ii) The sub-system for the
secondary legal aid.
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The sub-system for the primary legal aid
The f sub-system for the primary legal aid is established and fully managed by the
FLAD at the Ministry of Justice, which has as its local extension the primary legal aid
centers created at eight Districts Courts. In addition, this Directorate is in charge of
incorporating in this sub-system of the primary legal aid the non-for-profit organizations
and Legal Clinics through contractual relationships. In more concrete terms, each of these
segments of the sub-system for the primary legal aid are explained below.

-

Directorate for Free-of-Charge Legal Aid - FLAD

The system of the state guaranteed free legal aid seems complex because it involves many
institutions and thus it requires substantial coordination in order to properly function.
Deriving from the very name of the law, since it is state-guaranteed, it requires bodies of
the executive branch to be leading the system, such as FLAD which is defined to enjoy the
status of a public legal person subordinated to the Minister of Justice54, whose internal
organization is approved by the Prime Minister and whose employees enjoy the status of
state civil servant. Among many duties determined by the law, the Directorate is
mandated:

i)

to propose the budget for state guaranteed legal aid and to manage the
budgetary funds for the delivery of legal aid;

ii)

to draft the model contract and concludes contracts with not-for-profit
organizations for primary legal aid services as foreseen in this law,
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iii)

to publishes the model contract with advocates for the delivery of secondary
legal aid services, after approval by the Minister of Justice,

iv)

to cooperate with the Department of Public Administration for the training
programs for the legal aid officers and to supervise their implementation by
periodically revising the standards of professional training and the performance
of specially trained officers;

v)

to administer the primary legal aid service centers at the premises of District
Courts,

vi)

to publishes the list of advocates who offer secondary legal aid services;

vii)

to make the payments, based on the relevant fees for the remuneration of
advocates, who offer secondary legal aid services in accordance with the
provisions of this law;

viii)

to implement the system for the evaluation of the quality of delivery of legal
aid;

ix)

to monitors every year the delivery standards of primary and secondary legal
aid services by the non-for-profit organizations and the advocates;

x)

to administers the data of the register of requests and self-declarations of
subjects.

The Directorate is designed to be the core mechanism of the legal aid system, vital for
both the primary and secondary legal aid, although the secondary legal aid including
mostly the mandatory defense has existed also before the establishment of the
Directorate. However, with the new system created by the law, the lawyers engaged in the
secondary legal aid need to be contracted and monitored by the Directorate, although
they might be paid while providing services by the court, the prosecution office or even
the police department. Although the law was approved in 2017, the Prime Minister
approved only in March 25, 2019 the organigram of FLAD with the Order No.

59,

foreseeing 17 employees at the Directorates and 8 specially trained officers to work at
primary legal aid centers at eight District Courts. The Directorate is also in charge for
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approving and implementing the continuous training program for all employees involved
in providing legal aid.

-

Primary legal aid centers

The legal aid service centers are conceptualized to serve as the primary gate for the
public to access legal aid as they the extensions of the centralized system of legal aid
headed by the Directorate. They are established in eight District courts and the specially
trained officers55 serve as focal point to provide such service. As mentioned above, these
centers provide only primary legal aid service. People in need of legal aid services or their
representatives can present the request for primary legal aid orally or in writing by the
interested person to a primary legal aid service center or an authorized not-for-profit
organization56.

-

Non- for profit organizations

Non-profit organizations are considered to be another entity of legal aid as they have
been one of the original centers that have helped the vulnerable groups of society in need
of legal assistance. Building up in this very valuable tradition, the law foresees them as
providers of primary legal aid services, when they are authorized and approved by the
Ministry of Justice, based on the following criteria: (I) have as the object of their activity in
the organization by-laws the provision of legal aid services; (ii) have paid their tax
obligations; (iii) have experience in the delivery of legal aid.

In addition, the law stipulates as vetting criteria for the members of the highest
decision-making and internal executive structures, that they shall not be sentenced by a
final court decision for committing an intentional criminal offense which would endanger
the public trust and proper delivery of primary legal aid. The non-for-profit organizations
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authorized for the delivery of primary legal aid, receive financing by the state budget, after
a competitive and transparent a bidden open selection process57. After being selected,
they are contracted, based on a model contract approved by the Minister of Justice after
having previously acquired the opinion of the Ministry responsible for finance.58

-

Legal clinics

Legal clinics are also another type of entity created as internal organizational unit of a
higher education institution engaged to deliver primary legal aid free of charge, in
accordance with the definitions in the statute of the higher education institution. The
clinics are accredited in the system of legal aid based on collaboration agreements that
are concluded with the Directorate highlighting as one of the mainstream line of such free
of charge service, also the training and the improvement of knowledge of students
participating at these clinics, on specific legal fields for which the legal services are
provided59.

The sub-system for the secondary legal aid
The sub-system of secondary legal aid represents in a certain manner the old, classic
legal aid system that has been functioning in Albania, which is comprised for the most
part by the advocates that deliver legal services mainly related to criminal proceedings
and being paid by the state. The Law No. 111/2017 tries to integrate this informal system
which has been functioning for years in a separate and independent fashion by creating
mechanism that would give the Directorate rights and obligation in accrediting these
advocates through contractual relationships and monitoring the services rendered by the
legal aid lawyers according to the criteria determined by law. In addition, the Directorate
is in charge of effectuating the rules on the reimbursement of payments of the advocates.
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-

Lawyers

Lawyers are engaged in the secondary legal aid mainly for providing legal
representation in the framework of the mandatory legal defence. As explained in the First
Part of this study-analysis, the lawyers are appointed by the proceeding body which can
be the court, prosecution office and the police authorities depending on the type of the
proceeding and when the need for such legal service is requested. They are selected from
a list prepared and approved by the ACHA based on the principle of Rotation according
the provisions of the Decison of Prosecutorial High Council No. 231, date 12.11.2019 “On
aproval of the regulations for the rules of guaranteeing the mandatory defense and
appointment of the defense counsel based on the principle of rotation, from the list of
advocates providing secondary legal aid services in the criminal process”.
Being included in the list is not sufficient for the advocates to be eligible to deliver
secondary legal aid services. They will need to conclude a contract with the Directorate
every year before 1st of March60, which is based on the Model Contract approved by the
Minister of Justice.

-

System of legal aid for children

There is no separate system of the legal aid for children foreseen by the law. However,
by creating the obligation of Albanian Chamber of Advocates to provide specialization
and training61, the law creates the premises of having specialized lawyers for children in
conflict with the law and children victims of crimes, as these represents special categories
of beneficiaries that would qualify for mandatory defence. ACHA approved a separate list
of 35 advocates that would deliver legal services for children after having conducted
specialized training with this group of advocates. ACHA has prepared a list with the trained
lawyers for children beneficiaries, which has not been respected by the proceeding bodies
to appoint only these lawyers in cases involving children in conflict with the law or children
victims of crimes. In practice, the only specialized advocates for children have been
provided by not-for profit organization such Centre of Integrated Legal Services and
Practice, Arsis, Tirana Legal Aid Service, Helsinki Committee.
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FUNDING OF LEGAL AID
Funding legal aid services fees paid for such services have represented main challenges
in regard to implementation of the legal aid system affecting thus the quality,
effectiveness and efficiency of legal aid. The new Law No. 111/2017 on State Guaranteed
Legal Aid tries to address the issue of funding, embedding in the very name of the law,
the concept of the obligation of the state to guarantee such legal aid, which is different
from the concept of free legal aid or pro-bono services that might not be funded by the
state but rather be provided free of charge by the lawyers or non-for profit organizations
as legal providers. However, the new law has only one legal provision regarding budgeting
which is Article 33, stating that “The costs for state guaranteed legal aid, in all its forms,

are covered by the state budget and by other legitimate sources. Funds for state
guaranteed legal aid constitute a separate item in the budget of the Ministry of Justice“.
This provision is however very important because it obligates the government to budget
funds for the legal aid in the yearly state budget.

In addition, in Article 34 of the law it is foreseen that The Minister of Justice and the
minister responsible for finances are mandated that within three months from the entry
into force of this law, to approve the bylaws for the implementation of the joint instruction
of Minister and Justice and Minister responsible for finances, on the criteria for receiving
payments and the relevant remuneration fees to advocates, who provide secondary legal
aid services. Both Ministers should receive the opinion of ACHA prior to approving such
instructions and by-laws. During the time of preparation of this report, the sub-legal act
on the determination of the lawyers’ fees who will provide legal aid according to the law,
is sent for examination and approval to the Minister of Finance.

The payment and remuneration of the lawyers engaged in mandatory legal defense is
considered as one of the contractual elements of the Model Contract approved by the High
Prosecutorial Counsel, stating the obligation of the contractor (the proceeding body) to pay
the service fee. According to these rules, the distinction on the remuneration of lawyers is
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made clear: i) for the lawyers who will provide legal aid to the citizens with no sufficient
means according to the law on legal aid, the payment is done by FLAD; ii) while for
mandatory defense according to the article 49 and 49/a of the CPC, the lawyers (ex – officio
lawyers) is done by the prosecution organ. 62
Furthermore, in practice is evidenced a lack of information regarding the budget
allocated for legal aid in Albania and a lack of transparency by the Ministry of Justice
regarding the special funds allocated by state budget for the delivery of primary and
secondary legal aid. Also when approaching the Directorate of Free Legal Aid on the
special fund for legal aid, how they have spent so far this budget item, there was no
response by the person in charge from this Directory63.
According to Cross Sectorial Justice Strategy Report during 2019, secondary legal aid
is funded with 8,152.200 ALL. These funds were distributed as following:
-

596,200 ALL are paid for court expenses such as experts acts, DNA reports,
psychologist fees, evaluation of properties and

-

7,556 000 ALL are paid toward for legal services provided from lawyers contracted
from State Commission on Legal Aid.

According to the Council of Ministers Decision No.177, dated 13.3.2019, “For the
approval of the final expenditure ceilings of the medium-term budget program, 2020
– 2022”, is foreseen the following distribution of funds:

62

o

77, 000 ALL for 2020;

o

80, 000 ALL for 2021;

o

80, 500 ALL for 2022.

Decison No. 231, date 12.11.2019 of Prosecutorial High Council on aproval of the regulations for

the rules of guaranteeing the mandatory defense and appointment of the defense counsel based on
the principle of rotation, from the list of advocates providing secondary legal aid services in the
criminal process, para 37, letters a) and b), available at:
https://klp.al/wp-content/uploads/2019/12/Vendim-nr-231-dat%C3%AB12.11.2019_compressed.pdf;
63

An e-mail was sent to the appointed Director of the Directorate of Free Legal Aid Ms. Ani Grizhja

on 28 April 2020. A similar e-mail was forwarded also to Euralius Mission in Albania.
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The history of the old scheme regarding the funds and their expenditure from the
State Commission on Legal Aid seems to be repeated with the new system also and the
institution in charge for coordinating and supervising legal aid in Albania, which has not
yet in place an official website. Before the approval of the law on legal aid, the costing
process has been prepared by the international organizations which supported at that
time the drafting and approval of the law on legal aid, such as UNDP and Euralius V
Mission. Also costing of legal aid service are calculated in the context of the preparation
of budget expenses for the implementation of the Justice Strategy for Children.

Forecasting the cost for legal aid services in Albania
The Action Plan of the Justice Strategy for Minors forecasted that approximately 848,4
million ALL or 6.2 million Euro were needed for the legal aid services, which was foreseen
to be covered partially by the State budget and partially by donor and non-profit
organizations. The largest expenses needed were for the following budget items:
Objective 2 of the Strategy- Ensure fair trial for children (with 64.8% of the total
estimated expenditure),
Objective 4- Reintegration of children in contact or in conflict with law (with 15.0% of
the total expenditure) and
Objective 1 - Guarantee children’s access to justice (with 13.2% of the total
expenditure). Objective 1 includes five specific objectives and 13.2% of the overall
estimated expenditure should be allocated for its implementation.

Specific Objective 1.1 – Gradual improvement of infrastructure is the most costly
objective, accounting for 4.5 % of the overall estimated expenditure.
Provision of free legal aid to children in conflict with the law, child victims and
witnesses of crime, as well as to children who seek remedies for violations of their rights
in various areas of law, by lawyers/attorneys specialized and licensed to handle child cases
is ALL 1,040,120.00.
ACHA based on the law on legal aid has the task to propose the fees for remuneration
of lawyers to the Minister of Justice. According to this, the Chamber has prepared a survey
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on the appropriate remuneration for legal services with participation of 50 lawyers who
applied to be in the list of lawyers that was prepared by ACHA. The outcome of the survey
showed that the existing fees established by the Joint Order No.1284, of 2005 of the
Chairman of the ACHA and the Minister of Justice, were 50% much lower from those
proposed by the lawyers showing the unsatisfaction of the advocates engaged in
providing free legal aid services
There was a draft proposed by the Ministry of Justice, which in fact stipulated much
lower remuneration than the minimum legal service fee foreseen by the above-mentioned
Joint Order of year 2005. The Ministry of Justice has in fact proposed special service fees
for lawyers who will defend children, but they are still lower than the fees proposed by
the lawyers themselves. This means that for cases of children in conflict with the law and
cases of children victims/witnesses, the remuneration for the defense lawyers, would be
lower. This would not incentivize the lawyers to take cases of children and to be specialized
in the field of children rights and criminal justice for children. In this perspective, although
Albania has taken a big step forward by approving a legal framework on legal aid
according to international standards, it is still behind considering that in the best scenario
the legal service fees for the lawyers defending children are the same as the one foreseen
back in 2005, when no law on legal aid was in place. The justification that a broader
category of beneficiaries was established by the law, which makes it impossible to have
higher service fees for lawyers, it is not a grounded justification especially when
considering that the lower, inadequate fees could compromise the quality, efficiency and
effectiveness of legal aid.
The tables below show the proposed legal aid service fees by the Ministry of Justice
for the lawyers engaged in the secondary legal aid services including the special fees when
services are delivered for children.

Comparative Tables on legal service fee
Table 1. Table on legal service fees proposed by the ACHA,
Ministry of Justice and existing minimum fees
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Average
of

Existing

proposals

Ministry’

minimu

of lawyers

s proposal

m Fees

28,894

7,500

15,000

26,333

10,000

20,000

42,188

20,000

50,000

53,167

40,000

0

26,333

10,000

20,000

46,404

20,000

30,000

84,809

40,000

80,000

122,409

0

0

= Trials at Appeal Courts

58,833

20,000

40,000

= Trials at High Court and Constitutional Court

82,625

25,000

50,000

I. Defense in the Criminal Proceedings
Representation in criminal cases
= Legal service related to arrests until the provisory measures by
the court
Legal aid during preparatory investigation phase until trial
= Penal misdemeanour
= Crimes punished up to 10 years imprisonment, trial at district
court
= Crimes punished up to 10 years imprisonment, trial at serios
crime court
Legal aid for trial representation at district courts
= Penal misdemeanour
= Crimes punished up to 10 years imprisonment, trial at district
court
= Crimes punished with more than 10 years imprisonment, trial at
serios crime court
= Crimes judged by serious crime court
Legal aid for trials in Appeal courts, High Court and Constitutional
Court

II. Defense in Civil and Administrative cases
Representation at district courts
= Representation in proceedings without adversary parties

30,180

7,500

15,000

= Representation in proceedings with adversary parties

52,000

20,000

40,000

= Representation at Appeal Court

50,480

20,000

45,000

= Representation at High Court and Constitutional Court

85,920

30,000

60,000

= Drafting complaints

14,653

7,500

15,000

= Drafting motions for High Courts

26,000

10,000

25,000

Representation at Appeal Court High Court and Constitutional
Court

Other non-judicial legal services
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5001500
=Offering legal aid through consulting

7,260

5,000

lek/ora

Table 2. Service Fees for lawyers who will provide legal aid to children
Existing
Lawyer

I. DEFENSE IN CRIMINAL PROCEEDINGS FOR CHILDREN

s

Ministr minimu
y

m

1 Representation in criminal cases
Legal service related to arrests until the provisory measures by the

21,337

7,500

7,500

= Penal misdemeanour

16,395

10,000

10,000

= Crimes punished up to 10 years imprisonment, trial at district court

24,886

20,000

25,000

33,256

40,000

S'ka

= Penal misdemeanour

16,395

10,000

10,000

= Crimes punished up to 10 years imprisonment, trial at district court

32,024

20,000

15,000

54,881

40,000

40,000

76,190

0

0

1 = Trials at Appeal Courts

33,750

20,000

20,000

3 = Trials at High Court and Constitutional Court

47,159

25,000

25,000

= Representation in proceedings without adversary parties

20,083

7,500

7,500

= Representation in proceedings with adversary parties

43,333

20,000

20,000

81,286

20,000

22,500

court

2 Legal aid during preparatory investigation phase until trial

= Crimes punished up to 10 years imprisonment, trial at serious crime
court

2 Legal aid for trial representation at district courts

= Crimes punished with more than 10 years imprisonment, trial at
serios crime court

= Crimes judged by serious crime court
Legal aid for trials in Appeal courts, High Court and Constitutional
Court

II. DEFENSE IN CIVIL AND ADMINISTRATIVE CASES FOR
CHILDREN
Representation at district courts

Representation at Appeal Court High Court and Constitutional
Court

1 = Representation at Appeal Court
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2 = Representation at High Court and Constitutional Court

50,595

30,000

30,000

7,452

7,500

7,500

16,692

10,000

12,500

2 Other non-judicial legal services
= Drafting complaints
1 = Drafting motions for High Courts

250-750
2 = offering legal aid through counselling

7,911

5,000

lek/ora

Historic background of legal aid funding
The lack of funding as mentioned above, has been one of the main challenges of
legal aid services. In order to provide an historical background of such problematic
situation, this study includes some of the findings of the CEPEJ report64 according to which
is presented the evolution of the budget of legal aid throughout 2008 and 2010.
Upon the same report, the legal aid in criminal process (ex-officio lawyers) is still
handled by the court because of the immediate need to assign an ex officio lawyer. During
2014, 39 million ALL are paid to the ex-officio lawyer, of which 6 million have been dues
accumulated from 2013.
Moreover, 2 million ALL are accumulated from 2013 and this amount is included in
the strategy of the government for the settlement of arrears. In 2015, Ministry of Finance
allocated 500 thousand ALL for these items of expenses. Failure to pay the ex-officio
lawyers on time, was due to different reason such as budget insufficiency but also the
failure to submit on time the documentation necessary to make such payment by
attorneys themselves.
The Governing Board of Office of Administration of Judicial Budget has adopted
Instruction No. 1 dated 11.07.2014 "On unification of the practice of payment of the exofficio lawyers assigned by the court". The instruction provides for time limits for
submission of documentation for attorney legal aid fees. Through such instruction it is
avoided the previously observed negligence in the submission of proper tax invoices,
which are necessary to make the payment.

64

CEPEJ report on the European judicial systems, justice effectiveness and quality, CEPEJ Study no.

20, Series 2014 (data from 2012) pg 69, 7-.
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Currently (in 2014), the situation of funding by the state budget to the State
Commission for Legal Aid is as follows:
The budget of the State Commission for Legal Aid in 2015 is 13,700,000 ALL.
(salaries of employees)

5.000.000 ALL

(health insurance)

1.000.000 ALL

(various expenses)

7.500.000 ALL of which 4 .180.000 ALL for Legal aid

(Investment)

200.000 ALL

From the data obtained by the Commission it results that the funding from the
state budget for such legal aid amounts to 4,180,000 ALL. No additional information may
be provided as there is lack of information about the way such financial means are used
and how did this Commission work throughout these years.
What is observed in the CEPEJ report is the fact that the amount of the funding is
negative, i.e. minus 34%.On the other side, regarding the budget situation on legal aid,
the representative of the Ministry of Finances, in the round table “On financing the
judicial system” stated that in respect of the legal aid, does not exist a case where the
legal aid is negated/dismissed by the Ministry of Finances.
Some of the conclusions of this report on the funding of legal aid were:
1. Insufficient budget to afford the costs of legal aid, because according to the data
lawyers are not paid for their service.
2. Unclear legislation as regards the granting of free of charge legal aid by the State
Commission for Legal Aid.
3. Unclear situation as regards the search for funds and their planning by the State
Commission for Legal Aid.
4. Lack of publicity as regards provision of legal aid by the State Commission for Legal
Aid.
5. Unclear criteria for the payment to the lawyers assigned ex officio by the prosecutor's
office and the courts.
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Unfortunately, some of these negative conclusions are relevant also today and the
Ministry of Justice and Ministry of Finance need to take immediate actions to approve
adequate fees for legal services delivered within the framework of the legal aid.
As regard to the fees for legal aid to children, based on the interviews results all lawyers
agree that they are very low. They neither reflect the workload of the case nor are in
accordance with the living expenses line. Due to this fact, lawyers are not very motivated
to work with children. Therefore, the fees for legal aid to children must be reconsidered.
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PART IV. RIGHTS OF BENEFICIARIES OF LEGAL AID
General overview on beneficiaries of legal aid
The new Law on state-guaranteed legal aid has broaden and well stipulated the
categories of beneficiaries that could benefit from state guaranteed legal aid, aiming to
increase not only the access to justice through secondary legal defense and exemption
from cost fees and costs but also enabling the access to rights, through the primary legal
defense. Article 10 of the Law 111/2017 determines in general the broad categories of the
beneficiaries of legal aid which are: a) Albanian citizens; b) foreign citizens or stateless
persons, who temporary stay in Albania; c) foreign citizens or stateless persons, entering
legally in Albania subject of international agreements benefiting on the principle of
reciprocity basis; ç) asylum seekers and refugees.

The law foresees different groups as special categories that do qualify for legal aid
service based on their status such as age or condition including being victims of crimes,
having mental illness, disability, restricted capacity to act65. In more concrete terms the
categories are:
a) victims of domestic violence;
b) sexually abused victims and human trafficking victims, at any stage of a criminal
proceeding;
c) minor victims and minors in conflict with the law, at any stage of a criminal
proceeding;
d) children living in social care institutions;
e) children under guardianship who request to initiate a proceeding without the
approval of their legal guardian or against their legal guardian;
f) persons that benefit from the payment for disability including also persons that
benefit from the status of blindness;
65
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g) persons undergoing involuntary treatment in mental health service institutions;
h) persons undergoing voluntary treatment in mental health service institutions for
serious mental diseases;
i) persons against whom the removal or restriction of the capacity to act is
requested, at any stage of this proceeding;
j) persons with removed or restricted capacity to act who request to initiate a
proceeding against their legal guardian, for regaining the capacity to act without the
approval of the legal guardian;
k) persons who are beneficiaries of social protection programs; h) persons suffering
discrimination.

The access to legal aid of the above-mentioned categories is not based on the
insufficiency of financial means but only on their status which dictates a need of special
protection as a per se obligation of the state to provide special care in guaranteeing access
to justice.

The other beneficiaries of legal aid are the ones with insufficient income and
property, to bear the costs for counselling, representation and/or defense in criminal
cases, in administrative and in civil law cases, whose qualification for legal aid is examined
based on the criteria stipulated in Article 12 of the Law such as the income of a person
living within a household is lower than 50 percent of the monthly minimum wage or the
income of person not living in a house hold is less than the minimum wage. The income
of a person living in a household shall be considered insufficient in the meaning of
paragraph 1 of this article, if the total income of all household members, divided by their
number, is lower than 50 percent of the monthly minimum wage, as defined according to
the legislation in force. Another criterion used is also the property of a person requesting
legal aid, which shall be considered insufficient, if its total value does not exceed the value
of 36 monthly minimum wages.
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For the beneficiaries of legal aid with insufficient income and property, it needs to
be stressed that although they have to provide documentation to prove the insufficiency
of incomes or property when requesting legal aid in the first instance, they are however
entitled to receive legal aid services based on the self-declaration66, removing thus the
barrier that might be created by the lack of documentation at first when the legal aid
service ‘s request is presented.

Children in conflict with the law as beneficiaries of legal aid due to
mandatory defense
According to Article 19 of the CCJC, children in conflict with the law are entitled to the
following rights at any stage of criminal proceedings:
a) the right to free legal and psychological aid or any other appropriate assistance
necessary for their preparation and submission of the defence;
b) the right to be informed immediately in a way that is appropriate to their
individual development;
c) the right to be provided with a free of charge translator/interpreter unless they
understand or speak the language used or use the sign language;
d) the right to have the parents present and/or the right to be accompanied by a
trusted person;
e) the right not to be forced to give testimony or admit guilt;
dh) the right to cross-examine witnesses of the accusation body and ensure
participation and questioning of witnesses of the defence, under equal terms;
f) the right to assistance from the consular service;
g) the right to appeal, in any stage of criminal proceedings or during execution of
the criminal sentence;

66

Article 17 (2) - Law No. 111/2017 on State Guaranteed Legal Aid

55

In the cases foreseen in the letter “ç” above concerning the trusted person, The
court has the right to refuse the presence of the trusted person if it will have a negative
impact on rehabilitation and reintegration of the child. In this case the court must issue a
reasoned decision on the grounds of refusal.

Moreover, the child in conflict with the law and the child victim or witness at any
stage of criminal justice for children, are entitled to free legal and psychological assistance
provided by the state according to the respective legislation (free of charge services
according to Article 23 of the CCJC). The child witness is provided with free psychological
assistance when needed.

The child in conflict with the law or the victim shall be defended by defence lawyers
specialised in justice for children, except when the child or legal representative of the child
choose another defence lawyer (private lawyer).

ACHA shall make available a list of

lawyers specialised in juvenile justice to the institution administering free legal aid as well
as to proceeding bodies, in cases foreseen by law. When the request for legal aid is made
by the child67, it may be submitted in any form and before the competent body according
to the rules foreseen by the legislation in force.
CCJC stipulates very clearly that children should always be assisted by a lawyer
since the very first moment of being in contact with the police before starting the
questioning by the police, making the presence of the lawyer mandatory during all the
proceedings, including the phase of conviction’s execution. In addition to the mandatory
presence of the lawyer, CCJC requires the presence of the child’s legal representative
(usually the holder of parental responsibility) and a psychologist during all actions
undertaken during the criminal proceedings. What is a novelty and it is important to stress
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Article 29(5) of Children Rights Law stipulates that: the child, directly or through his parent, legal

representative or representative can apply for legal aid at the responsible institutions, where the
later one inform the child, parent or legal representative on the proceedings for obtaining legal
aid.
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in this aspect, it is that CCJC introduces for the first time the possibility of the child to have
a trusted person throughout proceedings in order to support him, together with the
parents/legal representatives. The trusted person can be present at the legal proceeding
also when the legal representative may not or should not be present, since the law
foresees that the judge during the trial, and the prosecutor at the stage of investigation,
may prohibit the legal representative of a child in conflict with law from attending
procedural actions when necessary if it is in the best interest of the child.68

Children, or their legal representative, can choose either to retain a private
lawyer or a lawyer who provide free legal aid. In more concrete terms, Article 50
states that the legal representative of a child may choose and appoint
independently, a defence counsel, taking into account the best interest of the
child. If a child in conflict with the law fails to choose a defence counsel, the
competent body performing the respective procedural action shall immediately
assign a defence counsel according to CPC and special laws on legal aid, to the
extent it does not contradict CCJC. The Minister of Justice has approved several
forms of self-declaration for legal aid for children that are victims and children in
conflict with the law.69 These forms are the same and serve also for other special
categories/beneficiaries of the law on legal aid and are not drafted in a childfriendly language. According to a report of the Albanian Helsinki Committee in
Albania, these forms are known very little from the general public70 while there is
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Article 49, Code of Criminal Justice for Children. This provision is in the same line with the EU

Directive 2016/800. In the Article 15 of the Directive, it is highlighted the necessary presence of the
holder of parental responsibility during the court hearings. Other than during court hearings the
Directive provides the presence of parental responsibility holder during other stages of the
proceedings if it is in the best interest of the child and if the presence of him/her won’t prejudice
the criminal proceedings.
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very limited awareness on the procedures, the rights, and categories of
beneficiaries of legal aid.
There are no specific provisions on limitation of the right to notify the legal
representative of the child. There are in fact conflicting provisions between the CPC and
Juvenile Justice Code. According to Article 35 of the CPC, the proceeding authority may
carry out actions that require the presence of the minor, in absence of the legal
representative, when this is in the child’s interest or when the delay may seriously impair
the proceeding, provided that it is always made in presence of the lawyer. On the other
hand, Article 49 of CCJC provides that an expectation regarding the presence of defence
counsel, legal representatives and psychologist can be made if the act or omissions of the
child endanger public security and/or in foreseen cases regarding the situation of
flagrancy, according to the provisions of CPC. Thus, the presence of the defence lawyer in
the performance of some procedural actions with respect to the children is not mandatory,
regardless of the overall principle of having the defence lawyers present at all stages of
the proceedings. As the provisions of the two Codes (CPC and CCJC) must be consistent,
in the current situation the specific provisions of CCJC prevails as it is the specific law to
be implemented for children in conflict with the law and CPC it is stipulated to only be
complementary in case of children71 and applicable only if favourable to children.

Children victims as beneficiaries of free legal aid
The child victim has the right to be defended by a lawyer chosen from the respective
list compiled by the National Chamber of Advocacy throughout the justice process. The

71Article

5 – Criminal Code of Justice for Children states that “The provisions of the Criminal Code,

Criminal Procedure Code and other laws shall apply to the criminal justice process for children only
in issues which are not governed by this Code, or if they contain regulations that are more
favourable to children”.
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provisions of article 51 of this CCJC apply also to the foreign child victim and witness. At
any stage of criminal proceedings, when the safety of the child victim or witness is at risk,
where appropriate, the prosecutor, the judicial police or the Unit for Protection of the
Rights of the child shall take protective measures or request from the competent
authorities to apply other protective measures deemed appropriate.

According to Article 38 of the CCJC regarding the Notification of the child victim or
witness, there is a list with duties of the prosecuting body, aiming to achieve a childfriendly communication especially with the children with disabilities. Legal representative
or procedural representative can be used to facilitate the child notification. The procedural
representative is a newly introduced institute in CCJC, who plays a very important role for
the child especially in the cases of conflict of interest between the child and the legal
representative. When the child is of a very young age and direct notification is impossible,
the law provides that this task can be accomplished by the procedural representative,
defence lawyer or a psychologist.
Children in conflict with the law or children victims are provided with other free of charge
services including psycho-social assistance, medical support, interpretation services72. The
fees for these services are covered by the budget of the institutions where the service is
provided. The procedure of provision of such services to the child in the criminal justice
system is regulated in the framework of CCJC and the legislation in force73.
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According to the Criminal Procedure Code.
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Article 23 Free services for the child in the criminal justice system: Article 23 of the Code. Children

in conflict with the law or victims are provided with free of charge services according to this Code
and the legislation in force. 2. The fees for these services are covered by the budget of institutions
and executed by the respective institutions where the service is provided in line with the legislation
in force. 3. The procedure of provision of services to the child in the criminal justice system is
regulated by the provisions of this Code and the legislation in force, unless otherwise provided for
by this Code.
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Legal aid for terrorist suspects or perpetrators
The Law on state guaranteed legal aid, the Code of Criminal Procedure and the
Criminal Code on Justice for Children do not limit the provision of legal aid based on the
type of crime for which the person including the children is suspected or accused. In this
perspective, there is no barrier or limitation on access to justice for such terrorist suspects
or perpetrators, being them children or adults. On the contrary, CPC foresees the suspects
and accused parties charged with the crime of terrorist organization as one of the category
of mandatory defence74.

Access to information about legal aid

Child Notification on free legal aid during mandatory defence
According to Criminal Code of Juvenile Justice, the child in conflict with the law is
notified according to the rules foreseen in the Code of Criminal Procedure. The prosecutor
and judicial police officer must take measures strictly observing criminal procedural
provisions to immediately inform the children directly or through parents/ legal
representative on the nature of the allegations against him or her, the right to free legal
aid75 as well as any other assistance necessary. The provisions and guaranties stipulated
for the defendant shall also apply to the person suspected of committing a crime or
persons under investigation76.
Despite of fact that the legislator did not include explicitly the term of using a childfriendly language when communicating with children, it has however, stipulated the
obligation that the information should be appropriate and understandable by the child
including the cases of children with special needs due to disability. According to the
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Article 49 (d) of Criminal Procedural Code referring to Article 75/a (b).
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Article 10 – Order No. 3 date 25.11.2013, “ On the investigation of criminal offences with child

suspect, accused or witnessed”
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interviews results, at the beginning of the interview with the judicial police officer the child
is provided with the Bill of Rights. There exists only one type of Bill for both adults and
juveniles. This means that it is not written in a understandable language for juveniles.
Therefore, it is not certain whether the juvenile understands properly his/her rights.
CCJC obligates the proceeding body to notify the child, and when appropriate, this should
be fulfilled through the legal representative (parent/legal guardian) or the procedural
representative, or the director of the institution where the child has been placed. A copy
of the notification to summon the child defendant shall be served or sent to defence
counsel of the child or child’s legal representative. The prosecuting body, once
committing the child to the premises of the respective institution, shall notify the child’s
legal representative or the person indicated by the child on the child’s arrest, the location
of the detention centre and explain the reasons of arrest and shall make available to
him/her a copy of the Bill of Rights.77
CCJC foresees also that the the prosecuting body shall have the obligation to
notify children victims or witnesses on the right and possibility of free legal aid, in an
appropriate and understandable manner. This notification can be made directly or
through the legal/procedural representative. If there is a conflict of interest between
the child victim or witness and the legal representative, the child shall be notified
through the procedural representative, defense counsel or psychologist, as a
guarantee especially in cases when the legal representative is accused of a criminal
offence against the child . A copy of the notification shall be served or where
appropriate delivered to the defense counsel or legal representative of the child78.

The right of a child to be assisted by free of charge interpreters
The right of a child in conflict with the law to be assisted by a free of charge an interpreter
or a specialist of the sign language, is stipulated as a general rule in Article 19 (c) and further
elaborated in Article 50 of CCJC providing also the mechanics of such service aiming to avoid
any uncertainties regarding the implementation of such right. In a more detailed manner, the
Article 50 states “.. A child shall be assisted by a free of charge interpreter who shall be present
in each procedural action if the child does not understand, does not understand properly, partially
or fully, or cannot speak the language of the proceedings against the child. An exemption shall
made only if the act or omissions of the child endanger public security and in foreseen cases
regarding the situation of flagrancy according to the provisions of the Code of Criminal
Procedure. The interpreter shall meet the child before the trial or procedural action to determine
77
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whether they can understand each-other. The disabled child has the right to free of charge services
required to be informed of and communicate about the case and participate in the proceedings”.
The same right to free of charge interpreter is guaranteed also for children victims
according to Article 43 (d).
As it was noted by the interviews, it does not happen very often for lawyers to assist
juveniles that do not speak the Albanian language. When it has occurred, the interviewing
session has been conducted with the participation of an interpreter. There is not a very
close collaboration between the lawyer and the interpreter as usually he/she only
participate in the interviewing session at the police station or at the court. It is not very
difficult to find a licensed translator.
However, it is noteworthy the case of a juvenile from Turkey who had to be interviewed
at the police station, but no interpreter was available. The interview got conducted only
with the participation of the lawyer and the psychologist. The juvenile was not able to
understand properly the conversation with the police officer. The lawyer who shared this
experience has no information whether the documents got translated in Turkish language
as she did not assist the case in the following procedures.

Awareness among public and children on availability of free legal aid
Delays on the establishment of FLAD and non-recruitment of all its resulted in nonaccomplishment of different tasks of this institution such as: (i) lack of conducting
awareness campaigns on legal aid system and procedures; (ii) primary legal aid services
were not functional because of non-finalization of agreements between FLAD and legal
clinics, NGO, and centers; (iii) no financial support was provided to primary legal aid
providers.
The low number of requests and complaints is another indicator that the
information has not reach the categories of beneficiaries foreseen by the law and the
beneficiaries did not have access to primary legal aid services. However, it should be
stressed that different organizations and centers with long experience and new ones have
tried to fill the gaps thanks to the contribution of international organization and donors
such as UNDP, UNICEF, Open Society Foundation which have continued to provide
support for primary and secondary free legal aid services.
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The sublegal acts of the Law on Legal Aid Guaranteed by the State have been approved
and can be found online, through the website of the Ministry of Justice, under a separate
section on legal aid. An official website of the FLAD has not been established yet, so there
is no information on what consist legal aid, who and how a person can benefit, etc. One
of the main shortcomings of the old legal aid system was the lack of transparency and
awareness on the legal framework and practical issues.
Information of citizens and children on the possibility of legal aid is a very important
and crucial factor on guaranteeing the access to justice. Without such information, they
would not be able to know their rights therefore a proactive approach is needed in this
respect.
According to the Monitoring Report on the Cross -Sectorial Justice Strategy for the
period January – December 2019, Directory if Free Legal Aid has taken several steps as
awareness activities on the law on legal aid such as official letters to the courts
municipalities, care institutions for printing out and hanging at designated spaces and
offices information posters for citizens. Also, another way selected for informing citizens
regarding the legal aid law, was the interviews on radio and televisions. 79
The Juvenile Justice Strategy, chapter one refers to the activities that aim to
establish access to justice for minors, including the awareness activities such as:
a) drafting an awareness plan by the Directorate of Free Legal Aid/Ministry of
Justice which is foreseen to be implemented during 2020;
b) organization of 10-20 activities for children rights at the education structures,
residential institutions, penitentiary and also preparation of leaflets on the children
rights and children with disabilities using a child friendly language, which is only
30% implemented.
Among activities that were reported as achieved during 2019 were:
2

the inauguration of the first Centre for Delivery of Primary Legal Aid in Elbasan, which
will treat also children cases.
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page.40-41.
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3

there was also one article published in written media on the Access to Justice for
Vulnerable groups.

The Strategy for Legal Education of Public has been approved by the decree no.
47/2019 of the Parliament “On approval of the Strategy for Legal Education of Public
2019 -2023”80. This is the first Document in Albania, aiming to inform citizens on their
rights, the mechanisms and instruments on how to apply these rights as well as the
responsible institutions.
Currently the Action Plan of this Strategy is under the process of consultation, which
includes the following activities:
i) organisation of awareness campaigns on the law on legal aid with different civil
society actors;
ii) organisation of three round tables organised by FLAD with Primary legal aid
centres, legal clinics and NGOs;
iii) organisation of awareness activities for children rights at the education
structures, residential institutions, penitentiary and also preparation of leaflets on
the children rights and children with disabilities using a child friendly language.
These activities are foreseen to be implemented with the year 2020. Primary legal
aid is a very important factor on guaranteeing the access to justice to citizens, through
informing citizens on their rights and general access to public services but also for their
legal education on different tools before access to the courts services, such as mediation
and restorative justice. Actors who will deliver primary legal aid – Centers with trained
officials, Legal Clinics and Non-for-profit Organizations - still have not been received any
public funds (by the state budget of legal aid) for the delivery of primary legal aid, but
have been rather financed so far only by donors such as UNDP, Open Society Foundation,
etc.
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In 2017 UNDP supported the development of the first baseline Access to Justice
Survey81 which identified three key factors that contributed to a fragile framework for
access to justice in Albania, among which was the low levels of legal literacy followed by
dubious attitudes on what is just, and lack of trust in the justice system.
UNDP has supported during 2017-2018 four free legal aid centres in Durres, Fier
and Lezhe that were piloted and established with UNDP support in close partnerships with
NGOs and District Court, providing primary and secondary free legal aid services to up to
1500 vulnerable individuals. During 2018-19, UNDP supported expansion of the free legal
aid centres in the District Courts of Shkoder and Peshkopi, reaching by the end 2019
around 851 vulnerable persons, through free primary and secondary legal aid services82.
Furthermore, the free legal aid centres of Durres, Fier and Lezha, underwent the
process of revitalization by end 2019 and they were expected to be fully operational
during 2020 and onwards. Based on the UNDP Project: "Expanding Free Legal Aid Services
to Women and Men in Albania", during January - April 2020 616 vulnerable individuals
have been supported with and benefitted from free legal aid services provided by these
centers with UNDP support, however among the beneficiaries no children were reported.

The Albanian Helsinki Committee has organised several monitoring of the
delivery of primary and secondary legal aid in four cities of Albania, - Tiranë, Durrës,
Shkodër and Vlorë during 2018 and 2019. There were 451 citizens interviewed, among
those more than 64% were beneficiaries of legal aid law (special categories of beneficiaries
included in the percentage) which did not have enough knowledge on the legal

81https://www.undp.org/content/dam/albania/docs/FINAL_DRAFT_SURVEY_SQ.pdf
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735 beneficiaries (86,4%) received primary legal aid; 116 persons (13,6%) received secondary

legal aid (court representation). The composition of the vulnerable group benefited from the FLA
service was as follows: 428 persons with low or no income, 96 members of the Roma and Egyptian
minorities; 176 pensioners; 45 persons with disabilities; 8 victims of domestic violence and other
gender-based abuses; 98 returned immigrants, requiring legal aid for typically the following
typology of cases: divorce; protection orders, birth registration; pension benefits; labor disputes;
immigration criminal law; social benefits, inheritance cases and property disputes.
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framework while not possessing any form or application asking for delivery of legal aid
from the institutions of legal aid.83

Protection of child interests: “The principle of the best interest of the
child in criminal justice”
The best interest of a child is considered as one of the arching principles of the criminal
justice for children in conflict with the law in Albania. This concept although not new in
Albanian legislation, was introduced in the field of criminal justice only in 2017 with the
new Code on Criminal Justice for Children, while it was already included since 2008 in the
newly then approved Family Code. The rationale behind this late change was that many
legal professionals struggled with this principle when it came to children suspected and/or
accused of committing crimes. It was easier for many of them to understand and
implement such principle in the sphere of child protection than in cases of criminal justice.
CCJC represents in this aspect a big step forward because it guarantees to the children in
conflict with law the same type of protection as the other children.
CCJC states in the Article 10, the positive obligations of all the bodies involved in
criminal justice for children that their decisions and acts must contain a special reasoning
related to how the best interest of the child is analysed and how it will be ensured. This
obligation although a formal one at first, is in fact a very important one, because it would
create the premises of successful appeals in case, the court, the prosecution office, the
police, the child protection units have not based or not argue their actions and decisions
on the best interest of the child principle which would involve the examination of the
following elements:
a) needs of the child for physical and psychological development, education and
health, security and sustainability and also child upbringing/belonging to a family;
b) views of the child, in accordance with the age and maturity of the child;

83file:///C:/Users/USER/Desktop/Legal%20aid%20for%20children%20project/Raport-Ndihma-
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c) history of the child, considering the special situations of abuse, neglect,
exploitation or other forms of child violence, and the potential risk that similar
situations may occur in the future;
ç) capacity of the parents or persons in charge of child upbringing to respond to the
needs of the child;
d) continuity of personal relations between the child and the parents, with whom the
child has gender, social and/or spiritual relations84.
Another important right guaranteed to children in conflict with the law is the right of the
child to participate. According to Article 16 of CCJC “ ..child participation in the process

includes the right of the child to be heard and express own views which are given due
weight in accordance with the age and maturity of the child. Where a child seeks to be
heard, the request shall be accepted, except for important reasons which are reasoned in
the respective decision. If the child is unable to exercise this right, he/she may do so
through the parent as a legal representative”. In the same article, the legislator has
addressed the issue of conflicting opinions between the child in conflict with the law
and/or the legal representative, having the competent body resolve the issue by giving
priority to the claims that better serves the best interest of the child.

Based on the interviews results, it seems that discrepancies between the child and the
defence attorney do not happen very often but when they occur the attorney needs to
solve them. The strategies used on this purpose are on case bases. However, informing
the child on the benefits of having a specialized attorney who is free of charge or convince
his/her family members to engage for solving the problem seems to be frequently used
techniques. If the attempts for solving the contradictions are not successful, the attorney
must consider the option of quitting the case.

The role of Child Protection Units
CCJC foresees that Child Protection Units, should be informed and replace to a certain
extend the role of the legal representative of the child during the criminal proceeding.
This provision is very important as it serves as a guarantee that all children in conflict with
the law are protected in the same manner trying to avoid discrimination between children
84
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that have the parents present at the proceedings and the one that do not, could not or
should not have them due to conflict of interest. Generally legal representatives are
considered to play a crucial role in protecting children interest by overseeing the way the
child rights and procedural guarantees are respected by the proceeding body and in
addition they provide the needed emotional support to these children. Considering the
presence of the legal representative so important, the law foresees as a replacement
mechanism the involvement of child protection units. In this perspective, the law foresees
a positive obligation of the prosecuting body to cooperate with and notify the child
protection in all the following cases according to Article 74 of CCJC:
a) it is impossible to locate the legal representative;
b) it is obvious that the legal representative of the child has abused with the child
or in the case of a domestic crime;
c) there are doubts over impartiality of the legal representative of the child
concerning the nature of their relations with the family member who has been
injured;
ç) one of the types of conflict of interests is in place.
In all the above-mentioned cases, the legal representative shall not be allowed to
be informed of the child-related documents.
The Child Protection Units are mandated to prepare a list with procedural
representatives, who play the role of a guardian ad-litem for the criminal procedure,
bounding the prosecution body to appoint one if:
a) it is impossible to local the child’s legal representative, within an hour from
accompanying

of the child to the premises of a prosecuting body;

b) the child does not live with the legal representative and/or refuses to contact
him/her;
c) the legal representative acts contrary to the interests of the child;
d) the child is a victim of or witness to a criminal offence committed by the child’s
legal representative;
e) the legal representative is accused of the same criminal offence as the child;
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f) the legal representative is not available85.
The assignment of a procedural representative shall be giving due consideration to
views of the child and the procedural representative shall enjoy all the rights of legal
representative regarding the criminal proceeding.
The presence of the legal representative is foreseen to be mandatory under Article 49
of CCJC but the judge during trial, and the prosecutor at the stage of investigation, may
prohibit the legal representative of a child in conflict with law from attending procedural
actions only if this is necessary for the best interest of the child.

Mandatory presence of the psychologist free of charge
The presence of the psychologist is foreseen to be mandatory according to Article 18
of CCJC in any stage of criminal proceedings with the child in conflict with the law. His
role is defined in the law to serve different purposes such as:
(a) guarantee psychological support of the child and assess his statements, in
accordance with the mental development of the child;
(b) makes sure that the child in conflict with the law is questioned in a proper manner
and testimony-giving is facilitated with due care to avoid intimidation of the child during
the process.
The competent bodies, where appropriate and if necessary, make sure to provide for
the presence of the same psychologist throughout the criminal justice process involving
children and only if this serves to the best interest of the child.
There has been a confusion in the past regarding the role of psychologist as a provider
of emotional support for the child I conflict with the law and the role of the psychologist
as a forensic expert. CCJC makes very important statement in this aspect by determining
that the psychologist, who assumes the role of the emotional supporter of the child during
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investigation and trial proceedings, may not be assigned by the court to assume the role
of the expert, by preparing the psychological assessment for the same child86.
During the interviews, the legal professionals explained that the collaboration between
defense lawyers and psychologists seems to be satisfactory. An important role of the
psychologists in a criminal case is to prepare an evaluation report for the court. The report
can be also available to lawyers who can use it for their defense strategy. However, it
needs to be mentioned that during the investigation phase the evaluation report is
prepared by the request of the prosecutor. Due to this fact, in several cases the evaluation
report has shown biased recommendations.
The services of the psychologist and other professionals engaged to provide services
to the child in conflict with the law are provided with free of charge services. The fees for
these services are covered by the budget of institutions and executed by the respective
institutions where the service is provided in line with the legislation in force87.

Defense lawyers and implementation of the best interest of the child
There is no principle of best interest of the child in the Law No. 55/2018” On the profession of
Advocates in the Republic of Albania”, however the advocates are bound to ensure transparent
defence and representation, in the best interest of the client by preventing conflict of interests 88;
Considering that the advocates needs to further based on the above the best interest
of the child as a client, it is however unclear and difficult to understand and implement in
practice the principle of best interest of the child considering different dynamics involving
parents, legal guardian and procedural representative who has also the right also to
choose/appoint the defense lawyer89 in cases of children in conflict with the law. In this
perspective defense lawyers need to be trained and the legislation shall make clear
determination of the duty of the defense lawyers to bring forward the opinion of the child
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in conflict with the law as clients, having the right to choose the defense strategy, after
being provided them with all the necessary information on possible alternatives and their
respective consequences. The Albanian legislation lacks this very important instrument
which would help in avoiding the misunderstanding on who should decide and/or make
the decision on the best interest of the child.
Additionally, the lawyers need to be trained on this very important concept that they
are not to make the decision on the best interest of the child, their duty is to empower
the child to make an informed decision.

PART V. LEGAL AID PROVIDERS (LAWYERS)

According to international standards, legal aid should be of an adequate quality
standard. Legal aid lawyers should be professionally competent and hold the necessary
qualifications, while they should also be required to attend continuing education/
specialised training programmes. Furthermore, their work should be subject to monitoring
and evaluation, and complaints submitted against them should be promptly investigated
and adjudicated.

General requirements for legal aid providers
As was described in the previous part, legal aid in Albania is delivered in the
following forms: i) primary legal aid; ii) secondary legal aid; and iii) as an exemption from
payment of court fees and other court costs and exemption from the obligation to prepay
the fee for initiating execution of the execution order. Legal aid providers are appointed
according to the form of legal aid that provide.

“Primary legal aid service centre” is the specialized unit for the delivery of
primary legal aid organized as ‘direct unit offering services to the public’ and
the“specially trained officer“, is a jurist graduated from a second cycle of studies
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in law (bachelor + master degree), who has undergone a special training, and then
has been assigned with the duty to provide primary legal aid in a primary legal aid
service centre. “Special training” means, not only the initial training but also
continuous training programs which should be drafted and approved by Free of
Charge Legal Aid Directorate ( FLAD), for the officers that offer primary legal aid
in the primary legal aid service centre.90
According to the Organogram approved by the Order of the Prime minister91,
FLAD is composed by 25 officials in total, 17 officials who will work within the
Directorate while 8 officials will work nearby the centres who will provide primary
legal as trained officials. FLAD is still in the process of recruiting its staff (from its
creation on March 2019) and there are only two primary legal aid centres
established and supported by Open Society Foundation, respectively one in Tirana
and one in Elbasan while the goal is to establish 12 primary legal aid centres
nationwide.
Based on the training‘requirements and tasks which should be followed by FLAD,
in the Strategy of Justice for Children and its Action Plan, 2019-2023, is established that
the minimum number of trainings for the legal aid providers should be two training
sessions per year. For the organization of initial training for centers ‘officers who will
provide primary legal aid, FLAD has cooperated with the Department of Public
Administration. From those requirements, only 30% of the training target is reached for
2019, instead of the target goal of 50% of the providers.92

Non - profit organizations can provide primary legal aid also, if they fulfill the criteria
foreseen in the law on legal aid for obtaining the authorization93 from the Ministry of
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Article 3 of the Law no.111/2017 “On Legal Aid granted by the State”.
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no 59 dated 25.03.2019 “On the Approval of Structure and Organigram of the Free Legal

Aid Directorate”.
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primary legal aid services shall fulfil the following criteria: a) be registered in accordance with the
legislation in force for non-profit organizations; b) to have as the object of their activity provided
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Justice. Rules and procedures for selecting these non-profit organizations who will be
funded by state budget are stipulated by the decision of the Council of Ministers.94
Criteria’s are mostly based on the experience on the delivery of legal aid by the CSOs
and on the clean record on the criminal convictions of the members and leading structures
of these CSOs. According to the information provided by CSOs who deliver legal aid in
general, and those who provide legal aid to minors in conflict with the law, the selection
and authorization procedure, by the Ministry of Justice, has not been done yet.
Primary legal aid can be delivered by Legal Clinics too, which are organizational
units of higher education institutions, organized and functioning in accordance with the
provisions of the legislation in force on higher education, and that delivers primary legal
aid without a profit motives. Cooperation between FLAD and legal clinics95 with concrete
conditions and criteria should be reflected in the forthcoming cooperation agreements,
still missing at this stage.
A Survey in form of a questionnaire “On evaluation of free legal aid service
providers” has been prepared and disseminated to the civil society organisations, by the
Ministry of Justice in cooperation with UNDP and Austrian Development Agency. The
questions are linked with the profile of service providers and, with the evaluation of their
capacities, their knowledge on the procedures for delivery of legal aid, and also on the
effectiveness of the implementation of the legal framework and the system of delivering
legal aid.96 This process shows that FLAD is still in the process of verification of the
for in the statute the provision of legal aid services; c) have paid their tax obligations in accordance
with the legislation in force; ç) to have experience in the delivery of legal aid; d) not be in the
process of bankruptcy and /or liquidation) The members of the highest decision-making body and
the executive body of the Non-Profit Organization shall not be sentenced by a final court decision
for committing an intentional criminal offense which would endanger the public trust and proper
delivery of primary legal aid.
94Council

of Ministers Decision no.110 dated 06.03.2019 “On setting out the rules and procedures

for the selection of Non-profit organisations authorised to provide primary legal aid guaranteed
by the state benefiting funds from the state budget and financing method” .
95Faculty

of Law, University of Tirana; Luarasi University College; Wisdom University College,

Beder University College; Albanian University, Mediterrean University; Ismail Qemali University,
Vlora; European University of Tirana.
96

This information is received by representatives of civil society who provide legal aid.
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criteria’s and procedures for the selection of the non-profit organisations. Non-profit
organisations and other actors who will deliver primary legal aid are not yet granted any
state budget funds for their services and they are still supported by the donor community
in Albania.
Primary legal aid is very important factor on guaranteeing the access to justice to
citizens, through informing citizens on their rights and general access to public services
but also for their legal education on different tools before access to the courts services,
such as mediation and restorative justice.
The tasks of the legal aid providers (jurists and lawyers) on delivery of primary legal aid
include:
•

providing of information regarding the legal system of the Republic of Albania, the
normative acts in force, the rights and obligations of subjects of law and the
methods of enforcing and exercising these rights both in judicial and extrajudicial
proceedings,

•

the delivery of counselling,

•

the delivery of advice on the procedures of mediation and the alternative means
of dispute resolutions,

•

the delivery of assistance in drafting and establishing of documentation to put in
motion the state administration or for requesting secondary legal aid,

•

representation before administration bodies, and

•

the delivery of all other forms of necessary legal support not constituting
secondary legal aid;

Secondary legal aid services can be provided exclusively by lawyers included in the
list approved by the Albanian Chamber of Advocates (ACHA), upon the request of the
person entitled to receive secondary legal aid. The criteria that lawyers should fulfill in
order to deliver secondary legal aid are foreseen, by the article 24 of the law on legal aid97,

97Article

24, Advocates that deliver secondary legal aid services shall fulfil these criteria:

a) have applied with the National Chamber of Advocacy and have been put by the National
Chamber of Advocacy on the list of advocates who deliver secondary legal aid;
b) have concluded a yearly service contract with the Directorate for Free-of-Charge Legal Aid;
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including the requirement of having specialization in the fields of law required, specifically
in cases of minors, victims of violence, etc. Apart from the requirement of
specialization/training, there are general requirements focused on the process after the
selection of lawyers and their participation in the ACHA‘s list has been done.

The criteria and procedures for the selection of lawyers who will be part of the list,
according to the law no.111/2017, should be drafted and approved by joint instruction of
the FLAD and ACHA. There is a general requirement for ACHA to take into account, to the
extent possible, the inclusion of advocates of all specialties and levels and the respect of
equal gender representation. Also, in cooperation with the Ministry of Justice, ACHA
approves the rules on the implementation of the principle of rotation in the appointment

of advocates that offer secondary legal aid services. Based on these rules, within the first
of February of every calendar year, ACHA approves the list of advocates for the delivery
of secondary legal aid services, and forwards this list to the Ministry of Justice, FLAD and
the local chambers of advocacy. The list of lawyers should be published on the ACHA
official website. Another joint task between FLAD and ACHA is preparation and
organization of the continuous training programs for advocates who are on the list of
advocates for the delivery of secondary legal aid services.
Due to the delays in creation of FLAD, which still is not fully operational, the joint
instruction of FLAD and ACHA has not been drafted and approved, therefore no criteria
has been established for selecting the lawyers who will provide legal aid granted by the
state, at least with the procedure required by the Law. While criteria have not been
established for lawyer who can apply to be part of the list of secondary legal aid, ACHA98
has applied some criteria in order to guarantee general requirements by the law, such as:
i)

being an active lawyer (membership card updated and NUIS updated at the tax
office) with no less than 2-3 years of practicing experience

c) have been appointed for the delivery of secondary legal aid services by the proceeding body or
the local chamber of advocacy;
ç) have specialized in fields of law, when specialization is necessary, as in the case of representation
of minors, of victims and in other cases provided for by law.
98

Interview with Mr. Edmond Konini, Secretary General of ACHA, 18 May 2019.
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ii)

the lawyer should apply through a form/short questionnaire providing
information on the experience in different fields of law, training topics with
interest and expressing the will to be part of the secondary legal aid service
provider;

iii)

no criminal record and no disciplinary measures (by the ACHA Disciplinary
Committee) has been taken against him/her;
There are no very stringent criteria for guaranteeing a very qualitative and effective

legal aid but if read together with the law requirement of attending continuous training
and specialization on children rights, followed by monitoring of quality of service delivery
– it constitutes a good minimum standard, if these are all properly applied in practice.
In the past, there have been serious concerns and critics from different actors of
justice system, regarding the low quality of defense and representation provided by
lawyers on the list, especially on the ex officio lawyers list, approved by ACHA based on
the task stipulated by the Criminal Procedure Code (CPC), while most of these concerns
do persist even today. This criticism was mainly focused on: i) the selection process of
lawyers by ACHA without applying any criteria, especially the criteria linked with practicing
experience ; ii) the non-transparent appointment of the lawyer from the proceeding
authority, without respecting the order/listing number; iii) linked with the previous one
the appointment of the ex officio lawyer by the prosecutor in a clear conflict of interest;
and iv) the low tariffs and remuneration of those lawyers paid by a common order of the
Steering Committee of ACHA and the Minister of Justice, which is still in place.99 In one of
the few cases in which domestic courts reviewed the quality of the legal representation
provided by an ex-officio lawyer to a defendant tried in absentia, the Constitutional
Court100 was in line with the international standards, providing that the assignment of an
99

http://www.dhka.org.al/index.php/legjislacioni/tarifa-te-shperblimit-te-avokateve-per-dhenien-

e-ndihmes-juridike
100

In its Decision No. 6/2004, the Constitutional Court held that:

“Considering the characteristics of this set of proceedings as well as the participation of the

prosecutor in it, it becomes imperative to guarantee defence for the convicted person. A prisoner
who is serving his sentence in a foreign country and therefore cannot appear before the court in
Albania has the right to appoint a lawyer or, if he cannot afford to do so, the court is under the
obligation to appoint one ex officio. As in every judicial case, and therefore also in the present
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ex officio lawyer, should not be considered as a procedural formality but rather than that,
all the competent organs should also review, on their own initiative, whether the lawyer
discharges his duties diligently.”101
One persistent problem linked with both list of lawyers, is that of the ex-officio
lawyers’ list stipulated by the CPC on mandatory defense and ii) the list of lawyers who
provide secondary legal aid granted by the state, according to the law on legal aid, is that
lawyers with long practicing experience on the legal profession are not interested to be
part of any of the lists because of the very low tariffs and other reasons, such as no
transparency appointment of lawyers from the proceeding organs, etc. Lawyers with no
experience or with few years of experience in the profession are interested to apply and
express their will to be part of these lists. The situation has not changed, even the new
legal framework on state legal aid is in force, and during January 2020, ACHA has received
only 115 applications from lawyers nationwide (22 lawyers from local chambers) to be part
of the list of lawyers who will provide secondary legal aid granted by the state according
to the law on legal aid.102
The High Prosecutorial Council as the competent organ, according to the law on
legal aid103, has approved: i) the rules and procedures which should be followed by the
proceeding body that commences investigation in the appointment on the basis of the
principle of rotation of the defense lawyer and his substitution from the list of advocates

proceedings, the lawyer is obliged to respect the law and the rules of professional ethics in the
discharge of his duty, namely the defence of his client. As it was established during the hearing
[before the Constitutional Court], the complainant’s lawyer, who was appointed by the court
without the complainant’s knowledge or approval, did not act diligently throughout the
proceedings before the first instance court, before the appeals court and then the High Court, as
he asked for the application of legal provisions and called for a sentence that went contrary to the
interests of the complainant.
101
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”file:///C:/Users/USER/Desktop/Legal%20aid%20for%20children%20project/Effectiveness-oflegal-aid-in-criminal-proceedings-in-Albania-r(3).pdf
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Opt. cit, ref no. 98.
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Article 21, of the Law no.111/2017, para 6 and 7.
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at:

that offer the services of secondary legal aid in the criminal process; and ii) the rules in
connection with the guarantee of obligatory defense from the institutions foreseen in the
law on legal aid, according to the provisions of the CPC. 104

According to the above-mentioned rules, lawyers included in the legal aid list shall exercise
the functions of the lawyer in the criminal process:
i) For the defendants without sufficient financial means, according to the criteria provided
for in the law no. 111/2017. This list is composed of lawyers who meet the criteria
stipulated by ACHA and FLAD as described earlier;
ii) For the defendants who are under the conditions of the mandatory defense according
to the provisions of article 49, para 7, and article 49/a of the CPC. This list is composed
of the lawyers specialized and trained in the cases for the juveniles, for the victims of
trafficking, domestic violence and sexual abuse;
iii) When the mandatory defense cannot be guaranteed from the list of ex officio lawyers
provided by ACHA, according to the provisions of the CPC, the defense shall be
guaranteed from the list of the lawyers who provide secondary legal aid in the criminal
process. There is little clarification in what cases (apart from those in i) and ii), the
lawyers will defend and represent and especially on what legal basis the list of lawyers
created by the law on no.111/2017 can substitute the ex officio list stipulated by the
CPC. The idea behind this provision might represent the effort of providing more
qualitative defense and representation from the list of lawyers who are regulated by the
requirements of law on legal aid, than that of the ex officio lawyers, where the CPC105
does not provide any specific requirement or criteria in the appointment of these
lawyers by ACA and moreover does not contain any specialization or quality
assessment’ provisions.

104

High Prosecutorial Council Decision no.231, dated 12.11.2019 on the approval of the Regulation

“On the rules of guaranteeing the mandatory defense and appointment of the defense counsel
based on the principle of rotation from the list of advocates providing secondary legal aid services
in the criminal process”.
105

In the framework of the Justice Reform in Albania, the Law no.111/2017 has been approved

before the approval of the amendments on the CPC on mandatory defence. However, the legislator
has not harmonised the provisions of the CPC with what has been included in the framework law
on legal aid, especially for the defence in the criminal proceedings.
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The list of the lawyers specialized and trained in the cases for the
juveniles (including victims of trafficking, domestic violence and sexual
abuse)

A whole chapter dealing with training and specialization of the competent
authorities in the process of criminal justice for children, is foreseen in Criminal Code for
Juvenile Justice (CCJC). From the entry into force of CCJC, 1 January 2018, several trainings
activities has been organised from institutions, mainly supported by international
organisations and donors, including training for judges, prosecutors, lawyers, police
officers, probation officers, etc. Specialization requirement for juvenile lawyers is foreseen
further on in the Law on Legal Aid and the Law on Legal Profession in Albania.
A special procedure has been followed by ACHA for the selection of lawyers to
represent juveniles in criminal proceedings. Due to the specific importance of these
category of lawyers ACHA decided to go beyond the general criteria, as applied on the
selection of lawyers for the list of legal aid. Saying that, lawyers interested were requested
to provide information on the number of cases they have represented children in conflict
with the law and individual interviews has been organized only with applicants who as a
minimum had 5 years of practicing experience in the legal profession. More than 65
lawyers applied for being part of the list but only 35 were selected in 2019. Therefore, only
35 lawyers undergone the specialization and training sessions organized by ACHA in
cooperation with the HELP Programe of the Council of Europe. The training programme
lasted 3 months, and only lawyers who passed it successfully were certified. The list of
lawyers certified by the Council of Europe and ACHA, was sent to the Ministry of Justice
and the proceeding authorities. The interest from lawyers to be specialized in juvenile
justice and the CCJC has significantly increased during 2020, when ACHA has received
more than 100 applications from these lawyers. The online training program through the
HELP Programme of the CoE, due to lockdown was postponed to September 2020. In this
round the focus will be on the lawyers form other cities rather than Tirana, while those
lawyers specialized will reinforce their knowledge further on.
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Professional training of lawyers
ACHA is the only authority being responsible for drafting and developing the
strategy of the professional education of lawyers in the Republic of Albania.106 ACHA has
the duty that through a unified system, to organize and coordinate the conduct of
professional training seminars, including all lawyers practicing the profession nationwide.
The training system is oriented on the basis of the compulsory attendance by each lawyer,
for a specific period of time under provisions of the relevant Statute and Training
Regulations. ACHA should draft a special training program for the specialization of lawyers

who are part of the legal aid list, stipulated in the law no.55/2018, making reference to
the Law on Legal Aid and CPC requirements. Moreover the law requires the specialization
of lawyers who will provide legal aid to children in conflict with the law.107
The School of Lawyers, as a structure of ACHA, is responsible for the delivery and
administration of the professional training system, which include:
i)

initial training organized for the candidate lawyers;

ii) continuous training for the lawyers practicing their profession.

The initial training is a legal requirement to acquire the professional title of
lawyer/advocate. The initial training aims to professionally develop the candidate lawyers,
(assistant lawyers) with adequate theoretical and practical professional knowledge, with a
view of his/her access to the profession of lawyer. It lasts 9 months and after successful
completion, assistant lawyers undergo the Bar Exam. School of lawyers has provided for 7
years now the initial training to candidate lawyers, becoming a good practice of the
School. While continuous training program aims to update lawyers with specific
professional theoretical and practical knowledge. The attendance of continuous training
program is compulsory for every lawyer and upon its fulfilment, the lawyer shall be
supplied with the relevant certificate by ACHA and for non-attendance a disciplinary

106

According to Article 52 of the Law on Legal Profession no. 55/2018.

107

Article 54 of the Law on Legal Profession no. 55/2018 “Continuous Training”, paragraph 2 and

3.
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process should be initiated against the lawyer. However, continues training programme
has not been established and organised in a formal unified procedure nationwide. Rather,
it has been implemented in ad-hoc basis through the organisation of different training
seminars, mainly directed and funded by international actors such as EURALIUS Mission,
Council of Europe, USAID, UNICEF, UNDP and also in cooperation with local CSOs, such
as, the Centre of Integrated Legal Services and Practices, Tirana Legal Aid Society, Centre
for Legal and Civic Initiatives, etc. For better implementation of the training requirements
foreseen by the law on legal profession, ACHA is cooperating closely with Euralius Mission
V in the preparation of the Strategy of Professional Education, Continuous Training
Regulation and Training Needs Evaluation.
The law clearly stipulates for specialized lawyers on juvenile justice in the same line
with the requirements of the CCJC and the Law on Legal Aid. There is no specific
requirement on training of candidate lawyers, through initial training by the School of
Lawyers. However, after the entry into force of the CCJC and Legal Aid Law, the School
has included 2 hours of training/seminars (each 1.5 hour long) on the CCJC and the role
of the lawyer. There were no guideline or any leading initiative from the Ministry of Justice
and FLAD on how all the institutions involved in the specialisation of actors in the justice
system should work on drafting a harmonised training curricula on juvenile justice system,
especially of the organisation aspects of training, methodology of drafting training
curricula’s for each actor, duration of training sessions, coordination among actors and
networking, multidisciplinary approach etc. Therefore, ACHA has acted separately and
cooperated with the Council of Europe organisation, through HELP Online Programme,
which is a specialised program on trainings for judges, prosecutors and lawyers. The HELP
online Course on Child – friendly Justice and Children rights has been translated to
Albanian language and has been edited and delivered during 2018, together with the new
legislation in place, including CCJC, Law on Legal Aid and other regulatory framework.

The course consisted of 9 modules as listed below:
- Introduction: human rights, children’s rights and child-friendly justice; principles and
concepts;
- Child-friendly justice: before, during and after judicial procedures; special situation to
be kept in mind;
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- Non-judicial proceedings: definitions and reasons why to encourage non-judicial
proceedings; forms and stages of the procedures; guarantees and conditions; legal advice,
support and legal representation;
- General elements: privacy; safeguards and protection measures; organisation of the
setting; right to legal representation; guardianship/legal representation;
- Interaction with children in the judicial system – main challenges: age of understanding;
gender; status; vulnerabilities; participation;
- Interdisciplinarity: introduction and drivers (main reasons for interidsciplinarity); team
work and collaboration; identity and inter-professionalism;
- Deprivation of liberty: definition and principles; condition of detention; reintegration;
monitoring and complain mechanisms;
- Violence against children: introduction and legal framework; definition and typology of
violence against children; dealing with victims of violence within the judicial system;
- Migration and asylum: specific rights of migrant children; unaccompanied children;
family reunification; detention and monitoring; administrative proceedings
Each module has been drafted and delivered by the national tutor of the online
course together with the relevant Albanian legislation and national case law. There were
organised 2 (two) face – to – face seminars, one at the beginning of the course and the
other at the end, as an opportunity for the participants to organise role play interviews
with the “client/child” and discuss further practical issues/exercises, especially those
linked with the personality and characteristics of children with the status as defendant,
victim or witness. The combination of legal expertise with social and psychological ones
has contributed to a more practical knowledge for lawyers.
The psychologists have been provided information regarding communication with
children in different statuses and their characteristics. Interviewing children in different
statuses has been very much elaborated in the face to face training and has been the most
challenging topic. National tutor, in the role of the local legal expert has been
accompanied by an international expert in the field of children rights and a long
experience psychologist. The course lasted 3 months. The lawyers have been evaluated
and scored by the national tutor and administrative system of the Council of Europe while
only 30 lawyers (nationwide) has passed successfully the course and has been certified.
The evaluation procedure and list of lawyers who passed successfully the training course
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was sent by the Council of Europe to the Minister of Justice and proceeding organs108. The
training has been free of charge to lawyers and all the expenses were covered by the HELP
Programme of the Council of Europe. However, the number of specialized lawyers is very
low and in some local chambers of advocacy there are no lawyers specialized in juvenile
justice. The other online training session with HELP Programme was planned for April 2020
but was postponed for September 2020 due to the lockdown.
Moreover, as regards the organization of a special training program for lawyers part

of the list of legal aid, ACHA in cooperation with Tirana Legal Aid Society (TLAS) – an
Albanian civil society organization with a very long experience and tradition on providing
primary and secondary legal aid, to vulnerable groups but also in drafting legal aid
legislation, has organized one week training session for 20 lawyers part of the list, during
July 2019. The training agenda was based on the training ‘requirements of the CCJC,
aspects of the legal framework on legal aid, general principles of the CPC and the
application of the jurisprudence of ECtHR. The training session was part of a Pilot Project
of the Balkans Rule of Law Initiative, where ACHA and other CSOs are members. Moreover,
in cooperation with the German Bar and the IRZ Foundation, a two-day training was
conducted on June 5, 2019, with ex officio lawyers and lawyers of legal aid list, on the
"Amendments and innovations of the Criminal Procedure Code and European standards";

However, the number of lawyers specialised on the rights of the categories of
persons eligible for legal aid granted by the state still remain very low. According to the
interviews results, the number of organized trainings is not sufficient. Moreover, it seems
that only a limited number of lawyers have access on these training sessions. Most of the
local chamber do not have specialised lawyers on the rights of categories eligible for legal
aid, including children rights. What becomes more problematic, according to those
specialised lawyers part of the list, is that the proceeding organs (courts, prosecution
office, and police) are not appointing specialised lawyers from the list, for children in
conflict with the law or victims/witnesses, as the legislation in force requires.109 Also, the
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Letter of the Council of Europe to the Minister of Justice, 27 February 2019, ref

DGI/CP/ML/cf/39-19.
109

Interview with Director of the School of Lawyers, Mr. Ervin Pupe, 6 April 2020.
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cooperation between ACHA and FLAD/Ministry of Justice should be established in order
to harmonise the efforts with other actors involved in the juvenile proceedings, as the
multidisciplinary approach is mostly required. What should be stressed out is that ACHA
should implement its task foreseen in the Law on Legal Profession on drafting and
approving a formal Professional Training Strategy, with clear activities and priorities for
training of lawyers nationwide. Priority should be given on drafting a special continuous
training programme for the list of lawyers of legal aid scheme (which has already started),
for assuring the quality of the service together with the implementation of other
monitoring mechanisms. Cooperation with FLAD should be focused on permanent
training plans for all categories of beneficiary categories, for not depending on the
international projects and available funds of international and CSOs.

Preparation of manuals/guidelines and other working documents on the role of
actors of the justice system, and in particular, on the role of lawyers defending children in
conflict with the law, has been always supported by the projects of international
organisations in Albania, through the support given to civil society organisations or state
institutions. UNICEF, Save the Children, EU, Terre des Hommes, SIDA, etc are working for
many years now very actively on protection of children rights and preparation of the
guidelines and manuals for actors of the justice system, including lawyers. The
methodology used by international projects has considered drafting those guidelines as
a mean to introduce international standards on children rights and their application in a
system when national legislation was not harmonised yet and no special structures were
created for protecting children in criminal proceedings. Moreover, these publications have
included best practices developed by civil society organisations, while identification of
shortcoming of the system has served the trainings sessions and also policy makers on
improving the children rights’ situation. In the past, the Centre of Integrated Legal
Services and Practices (CILPS) has prepared several guidelines for judges, prosecutors,
lawyers, police officers, child protection units, including international standards on
children rights and protection system, especially on juvenile justice.
The approval of the CCJC and other legal framework on children rights constitutes
a significant improvement of the juvenile justice in Albania, and still international
organisations are actually working with state institutions (Magistrate School, ACHA, Police,
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and Psychologists Order) and national CSOs for drafting guidelines and manuals on the
new legal framework. Some of the initiatives linked with lawyers include:
i)

UNICEF, Albania during 2019 has finalized the translation into Albanian
language of the‚“Guidelines on child friendly legal Aid“ which has been sent
to ACHA for dissemination to lawyers who defend juveniles;

ii)

Guidelines on Restorative Justice Programmes and Mediation for lawyers and
judges are under the preparation supported by Terre des Hommes
organisation;

According to the Strategy for Juvenile Justice and the CCJC in Albania, during 2020 is
foreseen that the Ministry of Justice should prepare 1 - 2 guidelines/manuals for actors
who work and defend children rights in the juvenile justice system;

iii)

Study on the Practical Implementation of the CCJC - Case law compilation by
Sweedish Juvenile Justice Project in Albania.

While there is an increasing recognition on the right of children/juveniles to be
involved in decisions affecting them, the right of their active engagement still possesses
a challenge in Albania. There is broad evidence on the state efforts for the dissemination
of information of children rights to children themselves and other stakeholders such as
parents, teachers, and actors of justice system. However, there is no standardization of
practice in Albania on including children views and ideas in the documents prepared on
children rights/ juvenile justice system, reports or training manuals. This is particularly the
case for the disadvantaged groups of children living in the rural or remote areas, who
usually happen to be in conflict with the law. As an exception to the general rule, there
are few initiatives such as a special monitoring report on the conditions and treatment of
juveniles at institutions if they respect the child friendly justice‘ principles, which has
been prepared by Ombudsman office - “With the voice of minors deprived of liberty“.
It exists also a good tradition form CSOs on the preparation of the shadow reports on the
UNCRC, through collecting the views and opinions of children in different statuses.
During the interviews, the legal professionals stressed the fact that there are no
standardized guidelines on how to employ child friendly interaction methods with a
juvenile in conflict with the law. Bearing this in mind, the lawyers try to come up with their
own ice breaking strategies. One of the mostly used techniques is the initiation of the
conversation with questions about the child daily routine, the school, friends or his/her
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hobbies. When the child feels a bit more at ease talking with the lawyer the conversation
gets slowly oriented to the criminal event. Very often the lawyers struggle to conduct
properly the interviewing process with the juveniles, particularly when they are very young
(14-15 years old), have no education, limited vocabulary, or are easily overwhelmed by
emotions. Therefore, it appears that they are aware that often important information
about the case remains undisclosed.

Specialisation of legal aid providers
There is a list of lawyers approved and specialized on Juvenile Justice (as described
above) by ACHA. Even the list of specialized lawyers, with all their contacts, has been sent
to the Ministry of Justice and to the proceeding organs (courts, prosecution, police),
according to information gathered by ACHA, none of these specialized lawyers has been
asked by the proceeding organs to represent/defend children in conflict with the law.110
This is a real concern that judicial police, prosecutors and judges, instead of implementing
the new provisions of the CCJC and other legal obligations according to legal aid
framework, are continuing with the old practice, using lawyers not specialized for
defending juveniles (these lawyers are from the ex officio lawyers list rather than private
lawyers). According to the interviews results, it appears that they are not appointed to a
case based on their competence but rather on the preference of the judicial police officers
or judges. The above concern has been raised also by other monitoring reports prepared
by civil society organizations, “.....When analyzing the final decisions, another important

issue is identified: children that were defended by an ex officio appointed lawyer, were
mostly represented by lawyers who did not represent the juvenile's interest and the court,
thereafter, did not assess any alternative punishment for the juvenile”.111
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Opt. cit, ref no. 98.
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Report, Albanian Rehabilitation Centre for Trauma and Torture „“Children with (in) Judiciary

System: Monitoring of child‘ legal protection system and equitable access to justice in civil,
administrative and criminal proceedings “supported by the sub-grant scheme of the program,
Civic Engagement for a Functional Judiciary System and Access to Justice in Albania” (CEFJSAJA),
funded by European Union and implemented by Save the Children Albania, in partnership with
Centre for Integrated Legal Services and Practices,pg.19, available at:
https://albania.savethechildren.net/sites/albania.savethechildren.net/files/library/Children%20wit
h%5Bin%5D%20Judiciary%20system%20-%20ARCT.pdf;
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Apart from specialized lawyers, there is a requirement to train all actors involved in
justice system for juveniles such as employee of the Unit for Protection of Rights of the
Child, psychologist, procedural representative, mediator, probation officer, the employee
of rehabilitation and detention centre for children.112 In the CCJC is stipulated very clearly
that children should always be assisted by a lawyer since the very first moment of being
in contact with the law/police, before questioning by the police, making the presence of
the lawyer mandatory during all the proceedings, including the phase of the execution of
the conviction, preferable the same lawyer who has followed all the stages113, thus in line
with the EU Directive 2016/800. Apart from mandatory presence of the lawyer in every
action during the proceedings, the CCJC requires the presence of the child’s legal
representative (usually the holder of parental responsibility) and a psychologist during the
proceedings.114
The role of a lawyer part of the legal aid list approved and specialised by ACHA
should be the same with that of a private lawyer who is chosen by the child or his/her
legal representative. They both should be specialised on juvenile justice. There is some
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Article 32 of the Code on Juvenile Justice:.“....The School of Magistrates, the Academy of

Security, the Order of the Psychologist/Social Worker, the National Chamber of Advocacy, National
Chamber of Mediators, Probation Service and State Agency for the Rights and Protection of the
Child and other institutions take measures and draft training programs. The competent bodies,
above, shall draft and update the register of those who are trained in criminal justice for children.
“
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According to a CILPS study in 2015 in five pretrial institutions the juvenile’s lawyer was not the

same during all the proceedings. Based on an assessment, in 78% of cases, the children are not
defended by the same lawyer in different stages. The lawyer who represents them in Court is not
the same who has represented in the police station or during investigation phase in Prosecution
Office.
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Article 49 of the Code of Juvenile Justice stipulates that: “Any procedural actions with respect

to a child shall be attended by child’s defence counsel, legal representative and psychologist. An
exemption shall be made only if the act or omissions of the child endanger public security and/or
in foreseen cases regarding the situation of flagrancy, according to the provisions of the Code of
Criminal Procedure. 2. The judge during trial, and the prosecutor at the stage of investigation, may
prohibit the legal representative of a child in conflict with law from attending procedural actions
only if this is necessary for the best interest of the child.”
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confusion why the CCJC requires specialisation only for those lawyers who will provide
legal aid rather than for all lawyers who defend juveniles in conflict with the law or child
victims.115 The aim of the legislator seems to be linked with the problems that have existed
in the past and still do exist with the low quality of defence by the ex officio lawyers or
legal aid scheme lawyers. Low professionalism and competency in the cases of juveniles
could become much more dangerous than the cases when the defendant is an adult.
Effective legal aid does not mean only formal participation and representation by the
lawyer, but a quality defence provided by a trained/specialised lawyer, with proper
monitoring mechanisms in place. The CCJC and other legislation in force, requires the
specialisation of all actors working with juveniles or victims and witnesses, including
lawyers, judges, prosecutors, probation officers, police officers, etc. Therefore, the
requirement on the specialisation of lawyer’s part of the list of legal aid who will defend
juveniles should be interpreted that covers every lawyer working with children.

Summary of the role of the lawyer in different phases according to the
CCJC
➢ Specialized lawyer and his appointment by the CCJC:


The child in conflict with the law or the victim shall be defended by defense
counsels specialized in justice for children, except when the child or legal
representative of the child choose another defense counsel.

115

Article 31 of the Code: “1. The child in conflict with the law or the victim shall be defended by

defense counsels specialized in justice for children, except when the child or legal representative
of the child choose another defense counsel.

2. The National Chamber of Advocacy makes

available a list of lawyers specialized in juvenile justice to the free legal aid institutions.

3. The

institution administering free legal aid, in cases foreseen by law, provides immediately legal
assistance upon the request of the child or any competent body. When the request is made by the
child, it may be submitted in any form and before the competent body according to the rules
foreseen by the legislation in force.“
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The ACHA makes available a list of lawyers specialized in juvenile justice to the free
legal aid institutions.



The institution administering free legal aid, in cases foreseen by law, provides
immediately legal assistance upon the request of the child or any competent body.
When the request is made by the child, it may be submitted in any form and before
the competent body according to the rules foreseen by the legislation in force.



The legal representative of a child may choose and assign, independently, a
defense counsel, taking into account the best interest of the child.



If a child in conflict with the law fails to choose a defense counsel, the competent
body performing the respective procedural action shall assign immediately the
defense counsel according to the provisions of the Code and special laws on legal
aid, to the extent it does not contradict this Code.



The request for assignment of a defense counsel, notification of the child and
consent of the child and, in the absence of such consent, the consent of the
procedural or legal representative, are recorded in a special record. The record,
where appropriate, shall be signed by the child or legal/procedural representative
of the child and defense lawyer



In any case, participation of the defense counsel is mandatory.



The statements of the suspected child that are not made in the presence of the
defense counsel may not be used as evidence.

➢ Mandatory presence of defense council:
•

Any procedural actions with respect to a child shall be attended by child’s defense
counsel, legal representative and psychologist.

•

An exemption shall be made only if the act or omissions of the child endanger
public security and/or in foreseen cases regarding the situation of flagrancy,
according to the provisions of the CPC.

•

The judge during trial, and the prosecutor at the stage of investigation, may
prohibit the legal representative of a child in conflict with law from attending
procedural actions only if this is necessary for the best interest of the child.

➢ Role of the defense counsel during diversion and restorative justice:
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The defense counsel informs the child on the measures of restorative justice,
mediation

and

diversion

from

the

criminal

proceedings

including

the

consequences of each of them;


During the negotiations of the diversion measure the child is assisted by the
defense counsel. The defense counsel signs the agreement on diversion too;



Verify the conflict of interest between the child and the legal representative;



Questioning of the child in the presence of the defense counsel. Questioning of the
child under 14 years old;



Measures for abolishing of the public data of the child;



Measures to prevent the identification of the child;



Consent for diversion measures; Diversion and Mediation Programs;



The Child confess and explaining the criminal offense in the presence of the
defense counsel;



Protection measures: avoid inappropriate direct contact; restriction order, home
arrest, keep the secret of location, etc



Mandatory presence of the defense counsel during the persona control and health
examination of the child;



Trial in absentia;

➢ Defense Counsel during the execution phase:


For the realization of children rights during the execution phase of criminal
sentences, the lawyer should be appointed ex office a defense counsel according
to the CCJC and legal framework in force;



With the approval of the child and when it is in the best interest of the child, this
defense counsel should be the same that has defended him in the previous phases;



The defense counsel takes part in every disciplinary hearing of disciplinary
measures during the execution phase;

Organizations who provide legal assistance to minors in criminal
proceedings
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1. Tirana Legal Aid Society/TLAS-founded in 1999, Tirana Legal Aid Society, (TLAS)
started its activity in 1999 and has been one of the programs of CAFOD Albania until
December 18, 2006, date when TLAS was registered as an Albanian independent local
not-for-profit

organization,

in

the

form

of

the

Centre.

TLAS

Mission

statement: Fulfilment of the social and legal needs of the people in need: education
and increasing of the awareness of the Albanian society on the rule of law and human
rights; promotion of improvements in Albanian legislation; progress of the community
and strengthening of the democracy in Albania. TLAS is not exclusively working on
juvenile matters, but provided legal services for juveniles as well.
2. CRCA Albania is the first child rights organization that since 1999, with the support of
Soros Foundation in Albania and DCI International, opened the Free Legal Aid Office
for Vulnerable Children and Youth in Albania (FLA) for providing access to justice
and legal protection for vulnerable children and youth, children in conflict with the law,
as well as young persons in need of legal protection that cannot not afford it. FLA has
been actively defending for the last 20 years children and young people, whose rights
are violated due to the behaviour of the state administration and whenever their
families do not have the opportunity to cover the costs of legal aid. Legal aid is
provided by some of the most well- known lawyers in Albania, in cooperation with the
chambers of advocacy and CSOs that provide free legal aid. Since 2010, the Legal
Office has a cooperation agreement with ALO 116 Albania and the PINK Embassy
(Organization for the Protection and Promotion of the LGBT Community) so that any
case referred to is protected by lawyers and lawyers of the Pro Bono Office.
3. CILSP- The Centre for Integrated Legal Services and Practices (CILPS) is an non-profit
organization that provides specialized legal and psychological services for children in
need especially for those in conflict with the law. The organization has a long
experience in providing legal and psychological support to children in conflict with the
law and has accomplished a considerable number of projects in this field. CILSP has
been engaged in the projects focused on alternative measures and restorative justice
as well. Also, CILSP has realized different publications, guidelines for professionals
focused on juvenile justice issues. It is worth mentioned that CILSP has an extended
experience and expertise in treating children in conflict with the law and with capacity
building activities for child protection units. Regarding the service provision, CILPS has
provided legal assistance for children in every step of the procedures during the
investigation and judicial processes.
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4. For You Mothers and Children - For You Mothers and Children has a significant
experience working with children, youth and women. It is established on December
1999”. The association’s mission is to promote the rights of women and children
and increase the role of women in family and society, Awareness and education of
young people and community for the protection of environment. The association has
also implemented projects funded through the EU sub-granting schemes mostly on
primary legal aid and awareness of citizens about their rights.
5. Vatra’ Psycho - Social Centre: is a non-profit CSO which provided services and
expertise for prevention and protection of trafficking victims and domestic violence,
but also for children as well. The centre is founded since 1999. Vatra has an already
built collaboration with local and national institutions. This collaboration consists in
lobbing, advocacy, solution and referral of the actual cases for benefiting from the
services. As a member of Local Mechanism of Domestic Violence in Vlora District,
“Vatra” participates in the meetings of the multidisciplinary team for the reviewing
and solving of the specific cases that require for the collaboration of several
institutions. Inclusion of pro bono teams with law students in providing legal service
and monitoring of processes is another service initiated in Vlora from the Ngo. In 2018,
Vatra opened the first Legal Clinic in Vlora.
6. Albanian Rehabilitation Centre for Trauma and Torture/ARCT: the CSO has been
working since 1994 in the field of justice. The organization is experienced in projects
regarding standards in the penitentiary system and human rights, juvenile justice
included. They have been both involved in direct legal services and monitoring of the
justice system.
7. The Centre for Legal Civic Initiatives (CLCI) is an Albanian non-for-profit
organization, established in November of 1997. CLCI offers: i) free and psycho-social
legal services for the victims of domestic violence and of other violent acts and for the
people in need; ii) Legal education, with the aim of recognizing and exerting the
human rights and freedoms, as provided for by the Constitution, international acts and
laws; and iii) Advocacy and lobbying for democratization of the justice system and
building of its effectiveness, by studying, monitoring and generalizing the best
experience and practice in the justice field.
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There are also other CSO not dedicated to legal services to juveniles which have
fragmentary projects providing legal services. In addition there are organizations focused
on services for juveniles mostly social, psychological and re-integration services such as:
•

Nisma-Initiative for Social Change - ARSIS is a non-profit local organization that
was established in Tirana on February 2016 as an inherit of ARSIS. Initiative delivers
set of multidisciplinary services including educational, psycho-social and
administrative

•

Meridia-focused on psycho-social services and mainly on occupational and job
alternatives for juveniles after their sentence is executed.

PART VI. QUALITY AND ASSESSMENT OF LEGAL AID
According to international standards, the work of legal aid lawyers should be
subject to regular monitoring and evaluation, while disciplinary complaints against them
should be reviewed by independent bodies. The authorities should take measures to
ensure that the individual filing a complaint is adequately protected.

Legal aid quality standards (guidelines)
There are no guidelines drafted by legal aid leading institutions, such as the
Ministry of Justice or FLAD, establishing the standards of delivery of legal aid, in general,
or special standards on legal aid delivered to juveniles.

However, the criteria and

methodology for the evaluation of the quality of providing legal aid services and
surveillance procedures by FLAD has been approved and this can serve as a basis for
strengthening further these objective evaluation indicators and transform them into real
standards while delivering legal aid, especially for juveniles. UNICEF’s Europe and Central
Asia Regional Office (UNICEF ECARO) conducted research on children’s access to justice
in 2015116. One of the findings of the research was that there was a lack of guidance for

116

Children’s Equitable Access to Justice, Central and Eastern Europe and Central Asia, UNICEF,

Geneva, 2015.
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legal practitioners in the region when providing children with support and assistance to
access justice. Based on that, UNICEF ECARO developed the Guidelines on Child-Friendly

Legal Aid in close collaboration with a network of over 20 legal practitioners in 12 different
countries in the region. These Guidelines have been developed to be a practical tool to
support both experienced and newly qualified legal practitioners in their daily work on
the frontline of children’s rights. The Guidelines are aimed at government-funded and
private lawyers, paralegals and other legal practitioners who provide legal aid to children
in civil, criminal, administrative and restorative justice proceedings, and who represent
children in cases addressed by national, regional and international human rights
monitoring bodies. The Guidelines focus on the attitudes, knowledge and skills that are
required for a child client to receive the best possible legal representation and support.
They take into account the fact that practitioners are often working within imperfect
justice systems and are grappling with low pay, inadequate legislation, lengthy delays in
proceedings and lack of access to child-friendly services for their clients. UNICEF Albania
has translated into Albanian language the Guidelines and copies has been disseminated
to ACHA for further distribution to those lawyers who are specialised in juvenile justice.

Quality Assessment of Legal Aid
According to a study report published in 2016 by Res Publica117, the number of
criminal proceedings where the defendant is represented by an ex officio lawyer is very
high, constituting more than 1/4 of the total number of criminal proceedings at Tirana
District Court (the biggest district court in Albania). In the overwhelming percentage of
cases involving juveniles (84%), the latter are represented by an ex officio lawyer and/or
legal aid lawyer (the new legal aid scheme was not in place at that time while there were
two parallel schemes). For many reasons, particularly related to their families’ poverty,
juvenile defendants are more likely to be represented by legal aid lawyers. Concerns on
low level of professionalism and performance by those lawyers has been always present
in the past, taking into consideration the complete lack of specialisation on the juvenile
justice by lawyers, and not rarely the court has assumed a more active role in protecting

117
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the interests of the juvenile defendants118. Therefore, providing training and specialisation
for lawyers and regular control of quality performance should be a paramount task of
legal aid institutions, especially for those lawyers who defend juveniles.

While for training/specialisation of lawyers there are clear provisions (described in
the above part) stipulated in different acts, such as, the CCJC, CPC, Legal Aid Law and Law
on Legal Profession, as regards the evaluation of the quality of legal aid services, the law
on legal aid does not provide neither quality assessment’ criteria nor create any
monitoring mechanism. Instead, it leaves this task to be regulated by a sub legal act of
the Minister of Justice. Based on the Law on Legal Aid119, the Minister of Justice has issued
the Order “On the approval of the Criteria and Methodology for the evaluation of the

Quality of Providing legal aid services and surveillance procedures by the Free Legal Aid
Directorate of the Legal Aid Services“.120
FLAD as the responsible institution for the administration and supervision of the
system of legal aid has several important functions in this direction too, such as: i) the
implementation of the system for the evaluation of the quality of delivery of legal aid; and
ii) monitoring every year the delivery standards of primary and secondary legal aid
services by the non-for-profit organizations and lawyers.121 The overall approach for
evaluation of the quality is planned to be done through assessing if the way of delivering
primary and secondary legal aid services fulfills the general principles of the access to
justice, good administration and planification, well-functioning, professionalism, quality,
efficiency and effectiveness. For the evaluation of the standards of the delivery of legal
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Ibid.
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Article 7 (f) of the Law no.111/2017 On Legal Aid Granted by the State. The Minister of Justice

approves, after having received prior the opinion of the Directorate for Free-of-Charge Legal Aid
and the National Chamber of Advocates, the criteria and methodology for assessing the quality of
delivery of legal aid services and the procedures of the supervision by the Directorate for Free-ofCharge Legal Aid of secondary legal aid services.
120

Order no.531 dated 25.11.2019 “The approval of the criteria and methodology for the

evaluation of the quality of providing legal aid services and surveillance procedures by the Free
Legal Aid Directorate of the legal aid services”.
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Article 8 of the Law no. 111/2017 “On legal Aid granteed by the State“.
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aid and its quality, FLAD will use the evaluation methodology which is based on the
Principal Indicators of Evaluation and other evaluation means described at the annex of
the order of the Minister of Justice.
The evaluation of the legal aid system is based on two main pillars which are,
Structural Organization and Human Resources. The elements of each pillar are based on
the principal indicators of evaluation (PIV), such as Premises and Work Process for the
Structural Organization and Professional Skills, Ethics and Quality of Service for Human
Resources. There are identified common/equal PIV for the delivery of the primary legal
aid and secondary legal aid and also special PIV according to the specifics of each
system.122 For monitoring the quality of primary legal aid provided by jurists and lawyers
there are established several indicators such as: i) in depth analysis of the case; ii) quality
of documents drafted; iii) the time spent on the case; iv) number of cases represented.
Quality assessment of the secondary legal aid is evaluated through: i) in depth analysis of
the case; ii) quality of documents drafted; iii) participation in court hearings/sessions; iv)
respect of procedural deadlines; and v) judicial results.

Participation of the lawyer at court sessions is selected as an objective evaluation
indicator due to the importance of the active protection and representation of the
interests of the client in court sessions. The lawyer should participate in all court sessions,
should be active for the protection of the client’s interest through using procedural
means available, through presenting evidence, asking for the witnesses ‘testimony, etc.
A study conducted on the performance of the state appointed lawyers has shown that,
they are not particularly active in defending their client’s interest during the court
proceedings, turning their presence and participation in them a mere formality. In over
3/4 of the cases audited, state-appointed lawyers did not ask for additional time to
become familiar with the case file but immediately undertook the defendant’s defense,
without paying regard to whether the case-file was voluminous, whether there were
irregularities in the investigative actions, and so forth. A significant case, for illustrating
that, most of the time the presence of the state-appointed lawyer is only a formality, is
the case where a state appointed lawyer representing a juvenile defendant readily agreed
that his juvenile client should be sentenced to a prison term. Nevertheless the court,

122

Tables of Evaluation Indicators for Primary and secondary legal aid assessment are available

attached this report.
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although finding the defendant guilty, did not impose any sanction on him but proceeded
to exempt the defendant from the obligation to serve the sentence after taking into
account of its own initiative his age and the low social risk that his crime entailed.123
The lawyer who provide secondary legal aid should be careful on the identification of

procedural deadlines of court representation and respect them. This is another objective
indicator established for the quality assessment. Missing these deadlines due to the
negligence from the lawyer constitutes a severe breach. Judicial results or expectations

of the clients is another criterion for the quality assessment. While the client and all the
efforts are oriented towards the results, there are also circumstances that are not under
the control of lawyer, such as the courts stands, arguments of the other party, etc.
The quality assessment scheme directed by FLAD is improved comparing with the
previous legal aid scheme, where the State Legal Aid Commission checked the quality of
performance by the lawyer upon the request of the interested person, ex officio, or upon
the request of the Minister of Justice, in other words, a selective quality control and not
in regular basis or for every case and through all the judicial proceedings of the case.
Contrary to what has been established for the legal aid lawyers according to the Law on
Legal Aid, for the list of ex officio lawyers, the CPC does not provide for any quality criteria
that have to be meet by ex officio, neither provides for any monitoring mechanisms and
disciplinary measures for failing to meet the quality required.
The issue of access to a qualitative ex officio legal aid has been raised in a series
of cases brought against Albania before the European Court of Human Rights (ECtHR).
Thus in Balliu v. Albania case, the applicant, following the persistent failure (without any
good reason) of his privately retained counsel to attend the trial, refused to defend himself
in person. He also refused to be defended by an ex officio lawyer, even though one was
assigned to defend him. Faced with this double refusal, the domestic court proceeded to
hold the trial, in the applicant’s presence. When the latter complained before the ECtHR
that he did not benefit from legal assistance, the Court held that by refusing the
appointment of an ex officio lawyer without good reason, he had waived his right to be
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defended by a lawyer, while the authorities had taken all reasonable measures in the
circumstances to afford him a fair trial.124
In Kaçiu and Kotorri v. Albania case, the first applicant alleged that he had been
ill-treated at the police station and had been refused access to his own lawyer. However,
he was represented by an ex officio lawyer assigned to him who, upon meeting him for
the first time, before at the hearing and witnessing his visible injuries, insisted that an
entry be made in the minutes of the hearing that his client had been beaten up in police
custody.125 Only because of the entry of this statement by the ex officio lawyer, the Court
found that the first applicant had been tortured with a view to self-incrimination, in
violation of Article 3. In the case of Fatmir Cupi v. Albania, the applicant, was 18 years old
at the time of the events in question, was arrested and questioned in connection with a
double murder and the wounding of two other persons. According to the minutes of the
interrogation, the applicant stated that: “I do not have a lawyer ... later, I will speak to my

father to see whether he could secure me one. I agree to give explanations. “He filed a
constitutional complaint in which he claimed that he had not been provided legal
assistance, while the Albanian Constitutional Court held that the applicant had freely
waived his right to a lawyer126. Nevertheless, the ECtHR seems to consider that the failure
to ensure that the applicant was provided with an ex officio lawyer was in violation of
Articles 6(1) and 6(3) of the Convention.127
Supervision and coordination of the quality of service by primary legal aid centers
is conducted by the official appointed by FLAD. The Supervisor follows several steps
during the process of monitoring, including: i) Baseline monitoring; ii) Quarterly
monitoring; iii) ongoing monitoring, and at the end of the working year, for each jurist
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and lawyer of the office of primary legal aid - iv) Performance evaluation, conducted once
per year.The supervisor drafts the report and after discusses it with the jurist/lawyer.

On secondary legal aid services, FLAD appoints some of its members for
supervising lawyers work and also coordinate between the lawyer and the client in case
there are disagreements among them. Supervision of the standards of the delivery of
secondary legal aid is performed by the supervisor assigned by FLAD for every lawyer
under his supervision. Supervision activities are the same with those of the primary legal
aid, with the difference that the performance evaluation is conducted at the end of the
case. The role of the supervisor seems to be a very active role during the process, including
monitoring visits to the lawyer’s premises, accessing the electronic version of lawyer’s
documents, treating all the complaints against lawyers and be part of any judicial or
disciplinary proceedings. The preliminary report drafted by the supervisor is sent for
comments to the lawyer and discussed with the later. The final report will include the
evaluation on the performance of the lawyer, recommendations of the supervisor and
comments and recommendations from the lawyer. Any finding of breach of these criteria
will have repercussions for the lawyer concerned, since his contract with FLAD will be
terminated while will also forward its findings to the ACHA‘Disciplinary Committee.
However, it needs to be stressed that based on the interviews with legal professionals, the
quality of work of none of them has been controlled so far by the FLAD. It seems that this
directorate has not shown attention to this aspect of its work.

Complaints against lawyers
The competence to review and decide upon complaints against lawyers is vested
with the ACHA. Under Article 56.1 of CCP, the proceeding organ (namely, the prosecution
or the court) has the power to request that, disciplinary measures be imposed to a
defence lawyer, by informing the Steering Committee of ACHA, on the grounds of refusal
of the defence and defence lawyers’ breaches of duty to be faithful and honest.
Moreover, in this article is stipulated that ACHA has the right to take disciplinary sanctions
in case of abandonment or refusal of the defence when assigned ex officio. Therefore,
only on these two grounds linked with professional integrity and ethics, the proceeding
organ shall initiate a disciplinary proceeding, based on which ACHA has the right to
impose disciplinary measures, only based on these grounds, for this category of lawyers.
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For failure to protect the best interest of the client or pursue an appropriate defence
strategy, or lack of professional skills and competency by the ex officio lawyer, no
disciplinary liability would occur.
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The CPC, stipulates in the article350, para 4, that

when a duly summoned defence lawyer fails to appear in the hearing and there exist no

impediments exempting him from the responsibility to appear, or if the defence lawyer
leaves the hearing without any permission, the court may impose a fine from 5.000 ALL
to 100.000 ALL and order him/her to pay the expenses of the hearing. This provision is
drafted for lawyers in general rather than ex officio lawyer.
Lawyers who are part of the legal aid list based upon the law on legal aid, including
the lawyers specialised on juvenile justice, are subject to disciplinary measures, on the
grounds of "non-provision of state guaranteed legal aid service", including the

inappropriate provision of legal aid services to beneficiaries of secondary legal aid
according to the legislation in force.129Therefore, the law on legal profession, stipulates
that not only non-provision of legal aid, such as abandoning or refusing to provide legal
aid, but also when is provided not in accordance with the quality criteria and procedures
established by the legislation in force, constitutes the ground for initiating the disciplinary
proceedings against the lawyer. “Inappropriate professional services", according to the
law on legal profession includes actions or omissions toward the client, which are
significantly below the level of service expected by the advocate.130 This specific paragraph
of "non-provision of state guaranteed legal aid service", including the inappropriate
provision of legal aid services to beneficiaries of secondary legal aid, is introduced only in
2017 when the law on legal profession was approved by the Parliament. The scope of the
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legislator was to harmonize it with legal aid law and the CCJC which were already
approved, with the aim to reinforce further the quality assessment of the delivery of
secondary legal aid. While the legislator has been keen to strengthen the quality provision
of legal aid and consequences for lawyers who fails to respect, for the list of ex officio
lawyers, there is no provision stipulated in the CPC for the mandatory defense or at the
law on legal profession.
The categories who has the right to request initiation of disciplinary proceedings
against lawyers are: i) each client who benefits from the service of advocacy and his/her
relatives, whose interests are substantially violated by the service; ii) steering bodies of
ACHA and local chambers; iii) any lawyer complaining for another lawyer, iv) judges,
prosecutors, Minister of Justice, tax administration, other state bodies; and a new category
provided by the letter “e” is included in the new law adding that the right to initiate a
disciplinary proceeding belongs also to “any interested subject who has been in a service

relationship with the lawyer”.131 The coalition “Justice for All” during the public
consultation of this law, made this proposal with the aim to extend this right not only to
those with the status of clients, but to any interested subject, as far as it exists, a service
relationship between them.

131

Article 40 of the Law no.55/2017, Initiators of disciplinary proceedings:

1. The advocate shall be subject to disciplinary proceedings if acting contrary to the rules laid down

in the laws and regulations governing the advocate’s profession.
2. The right to request initiation of disciplinary proceedings against the advocate belongs to:
The right to request the initiation of the disciplinary proceedings belongs to:
a) each client who benefits from the service of advocacy and his/her relatives, whose interests are
substantially violated by the service;
b) the Minister of Justice;
c) judges and prosecutors;
ç) taxation administration organs;
d) steering bodies of the Chamber of Advocacy of Albania and of the local chambers of advocacy;
dh) any advocate with regard to another advocate;
e) any interested subject who has been in a service relationship with the advocate;
ë) other state bodies as provided by special law.
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As was described above, lawyers who are part of the legal aid list, including the
lawyers specialised on juvenile justice, are subject to disciplinary measures, on the
grounds of "non-provision of state guaranteed legal aid service", including the
inappropriate provision of legal aid services. As children are a special category of
beneficiaries according to the legal aid law and CCJC, they have the right to initiate
disciplinary proceedings against his/her lawyer. However, children need support from the
parents or legal guardians to file complaints, as they have no legal capacity to act under
a certain age.132 Moreover, the supervisors of FLAD, who regularly monitor legal aid
lawyers can initiate a disciplinary proceeding, ex officio, or after having received a
complaint against the lawyer.
The complaints against lawyers shall be delivered to the Chairman of ACHA, who
within 5 days, shall submit the complaint to the Commissioner of Complaints.133 The
Commissioner of Complaints, is responsible for initiating or not the disciplinary
proceedings, as well as preparing a detailed report regarding the carried out
administrative investigation, nearby the ACHA’ Disciplinary Committee, based on the
arguments by both parties (lawyer’s arguments in writing and the initiator) and send it
to the Disciplinary Committee.134The Disciplinary Committee is a collegial body composed
of 7 active lawyers elected by secret ballot by the ACHA’ General Council and four
members from other justice institutions135 including a representative from academia in
the field of law. 136The Disciplinary Committee examine the complaint and take a decision
within 30 days from the date of filing of the complaint. The reasoned decision shall be
notified to the complainant and the advocate, party to the disciplinary proceeding.
Against the decision of the Disciplinary Committee the complainant and the lawyer have
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the right to file an appeal before the competent court, within 45 days of receipt of
notification.137
ACHA new disciplinary system has been approved on 2012 and the first meeting of
the Disciplinary Committee was held on 29 April 2013. From the entry into force of the
legal amendments on the law on legal profession in 2012, a total of 278 complaints were
filed at the Complaints Commissioner138. Committee meetings are organized every month,
while the disciplinary measures on the last three years139 taken by this Committee vary
from minor ones, such as "a written warning for professional misconduct" to "suspension

and revocation of licenses to practice the profession of advocate". According to the ACHA
Complaints Commisioner140, there are no cases so far where the initiator of the process is
a child or his/her legal representative.
While in the past, ACHA has received complaints regarding ex officio lawyers, one
case was specified as for general importance, that of a judge of Serious Crime Court that
has sent to ACHA 167 complaints regarding ex officio lawyers, in the so called “Dajti

case“, mainly on the grounds of refusal by ex officio lawyers, to be present and represent
the defendant. In this case, the defendant at the beginning of the process had a private
lawyer, where the latter refused to continue the defense, and didn‘t respect the

137
138

Article 45 of the Law on Legal Profession, no.55/2017.
Out of which 13 cases were sent back for lack of legitimacy. In 7 cases the parties were

withdrawn. The Complaints Commissioner has brought for disciplinary proceeding a total of 130
complaints.
139

Some of the measures taken:
1. Revocation of license of advocate - 2 cases.
2. Suspension of license - 2 cases.
3. Written warning for professional misconduct – 7 cases.
4. Counselling for a proper behavior in the future - 8 cases.
5. Fine for violation of the Code of ethics - 2 cases.
6. Restitution of paid amount - 7 cases.
7. Partial restitution of payment -8 cases.
8. Settled by agreement – 6 cases.
9. Suspended while waiting for the completion of the judicial processes - 6 cases.

140

Interview with Ms. Denisa Shpofi, ACHA Complaints Commissioner, 18 May 2020.
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requirement of the law on legal profession on continuing the defense, at least 15 days,
after his resignation. The Disciplinary Committee decided to suspend his license for a
period of six months. For the refusal by the ex officio lawyers, in the same case, appointed
by the Court of Serious Crime, disciplinary measures mostly consisted on advice and small
fines to those lawyers. The main arguments against these complaints, used by ex officio
lawyers before the Committee, was the very short notice from the court – only 24 hours
before the court session - and no possibility to prepare for an effective defense. Another
problematic issue linked with the case was pressure by the defendant to the ex officio
lawyers, to not be present at the court session. The ex officio lawyers have informed ACHA
on the pressure they were facing on this big case. The defendant, which was accused for
the murder of 4 police officers, used non-showing of ex officio lawyers, as a failure of the
state to provide legal aid and therefore as an infringement of article 6 of the ECHR.
The problem on parallel legal aid lists, ex officio list141 according to the CPC and Legal
aid list142 according to the legal aid law, with different quality criteria’s applied and
monitoring should be resolved as soon as possible by the legislator (an amendment in
the CPC is required) for the sake of an harmonized effective and qualitative secondary
legal aid, making no distinction between ex officio lawyer and lawyers who are included
in the list of legal aid. So far, the legislator has tried to fix this problem by the Regulation
of the High Prosecutorial Council, providing that: “When the mandatory defense cannot

be guaranteed from the list provided by the Albanian Chamber of Advocates, according
to the provisions of the Criminal Procedure Code (ex officio lawyers list), the defense shall
be guaranteed from the list of the lawyers who provide secondary legal aid in the criminal
process.143 Meanwhile, ACHA should focus further on including ex officio lawyers on the
special continuous training program, as is organizing with the secondary legal aid lawyers.
141

Ex officio lawyer list for 2020 is composed by 147 lawyers in Tirana Chamber according to the

information given by ACHA. According to other local chambers there are approximately 305 ex
officio lawyers.
142

Secondary legal aid lawyers list is composed of 122 lawyers according to the info given by ACHA.

Some of the lawyers participates at both lists.
143

High Prosecutorial Council Decision no.231, dated 12.11.2019 on the approval of the Regulation

“On the rules of guaranteeing the mandatory defense and appointment of the defense counsel
based on the principle of rotation from the list of advocates providing secondary legal aid services
in the criminal process”.
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PART VII. CHALLENGES AND PROSPECTS FOR IMPROVEMENT
IDENTIFYEED DURING THE INTERVEWS
Some of the challenges that lawyers face in juveniles’ cases are as follows;
•

The interviewing facilities at the police station, prosecution office or court are not
child friendly. At the police station does not exist a specific room for the
interviewing the juveniles. Moreover, during the interview other police officers that
are not related to the case can enter in the room. This breaks the principle of
confidentiality as well as discourages the child to disclose sensitive details about
the event. Additionally, during the legal session at the court, the juvenile stays
behind the barriers and is distant from the lawyer and the psychologist. He/she
struggles to talk to the lawyer during the session.

•

The time to talk with the juvenile before the interview is not enough. As it is
mentioned above the lawyer can meet the juvenile for about 10 minutes before the
interview. Moreover, it happens often that they cannot talk to them at all before
the interview. Consequently, the lawyer neither takes the necessary information nor
introduces him-self and explains his role properly to the child.

•

The attorneys that defend the juveniles are not selected from the list of specialized
lawyers. There is no collaboration between relevant institutions on this regard. As
it is mentioned above, the lawyers who defend the juveniles are usually selected
based on the police officers or judges’ preferences. What seems to be more
concerning is the fact that if the lawyers address this issue to relevant institutions
(Ministry of Justice, National Chamber of Advocates) they risk never to get referred
juvenile cases by the police officers.

•

During the interviewing session at the police station it occurs quite often that the
lawyer does not contradict the police officer even when it is needed. He/she does
not intervene when the interviewer asks inappropriate questions (leading
questions, multiply questions) that can mislead the conversation with the juvenile.
Additionally, at the end of the interview they accept to sing the papers despite the
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irregularities of the interviewing process. If the lawyer would contradict the police
officer, he-she might not be referred another case. Considering these facts, it can
be assumed that often the role of the defense attorney is limited only to his/her
physical presence during the interviewing session. The entire process is leaded only
by the police officer in charge.

•

In most of the cases, the lawyer does not follow the juvenile throughout all the
legal procedures. In other words, the lawyers that participate at the interviewing
session at the police station are not always those who represent the juvenile before
the court.

•

The legal professionals who work with juvenile, including judges, prosecutors and
attorneys are not specialized on juvenile issues. They have neither the necessary
information nor the right skills to deal properly with a child in conflict with the law.
This constitutes a serious threat to the quality of legal process.

Suggestions for the improvement of legal aid
Considering the above-mentioned obstacles that lawyers face during their daily practice
it is understandable that the current situation must change. Some of the suggestions that
would improve the quality of legal aid and assure better protection of the rights of the
child to juveniles in conflict with the law are as follows;
•

There should be created specific places to interview the juveniles at the police
station, prosecution office or court. The room should be designed in a child friendly
fashion and equipped with recording devices. This would decrease the probability
of conducting an inappropriate interviewing process from the police officers and
would empower the lawyers to do their job properly and to not unwillingly agree
with the police officer.

•

The attorneys who provide free legal aid to juveniles must be selected only from
the list of the specialized lawyers drafted by the National Chamber of Advocates.
The selection of the lawyers from this list should be mandatory in juvenile cases.
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There should be a closer collaboration between National Chamber of Advocates,
Ministry of Justice and Ministry of Internal Affairs on this regard.
•

The lawyer must be allowed to spend more time with the juvenile before the
interviewing session at the police station or the court. The meeting should take
place at a child friendly facility.

•

It would be beneficial for the child if the same lawyer assists him/her throughout
all the legal procedures. This would give enough time for both the lawyer and the
child to establish a positive and trusty relationship as well as would allow the lawyer
to gain more information about the case and use it to prepare a decent defence
strategy. Moreover, this would contribute to the development of a friendly and
collaborative relationship between the lawyer and the child parents.

•

There need to be delivered continuous training programs on child friendly
approach with attorneys, prosecutors and judges. Additionally, the use of
standardized guidelines on how to deal with a juvenile in conflict with the law in a
child friendly approach would be highly beneficial for all legal professionals
engaged in juvenile cases. All these professional need to be frequently updated
either on theoretical information on issues regarding children in conflict with the
law or develop interaction skills with adolescents.
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ANNEXES
1. STATISTICS

7.1. Data on legal aid provided mainly by CSO and international organisations

The research done on drafting this report have indicated that there is a significant
gap in the availability of providing information and data on legal aid by state institutions,
mainly by the Ministry of Justice. FLAD has not created yet an official website dedicated
to legal aid, institutions involved, information for citizens on legal aid providers, how
beneficiaries should be informed on their rights and apply for legal aid, including child
friendly information.144 More difficult and almost impossible is to find out information on
budget allocated to legal aid and how is spent so far, for primary and secondary legal aid.
An email was sent to FLAD appointed Director regarding statistics on the delivery of legal
aid (primary and secondary) and funding but we didn‘t receive any response to our
email.145 The delays in drafting and approving sublegal acts of the law in legal aid and
prolonged delayes on the creation of FLAD, including recruitment of staff, has blocked the
delivery of primary and secondery legal aid. Both primary and secondary legal aid is not
fully functional and effective, and should be considered still a donor driven service, as
CSOs are the main actors on providing legal aid, as will be describied below.
Among those CSOs who shared their statistics on delivery of primary and
secondary legal aid, it exist a lot of uncertainty on the existence of FLAD and the future
possible cooperation with FLAD for providing legal aid supported by state funds rather
than donor funds. While the access to information and understanding on different aspects
of legal aid is rather difficult, for those who are experts (CSOs, lawyers, jurists, judges), it

144

An online platform has been created and launched on 14.04.2020 for providing online primary

legal aid, according to the lockdown situation from Covid -19, financially supported by Sorros
foundation, with 11 jurists that respond to the online inquires, available at juristionline.al;
145

An Email was sent to the appointed Director of the Directorate of Free Legal Aid Ms. Ani Grizhja

on 28 April 2020. Also on same issues an email has been addressed to Euralius Mission also.
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is quite impossible for those citiziens/beneficiaries of legal aid, especially children to find
and understand the information that can be reached out.146
Procurement procedures has been finalized for the creation of State Case
Management System of FLAD, but the system is not yet in place.147 According to the
Instruction no.1, dated 8.03.2019 of the Minister of Justice, “On the Rules and Procedures

on Collection and Administration of Registers‘data“FLAD maintains, collects, completes
and administers: i) the data of the register of requests and self-declarations of the
beneficiary subjects of the state guaranteed legal aid; and ii) the data of the register of
non-profit organizations providing primary legal aid. The register of requests and selfdeclarations of the beneficiary subjects and non-profit organizations providing free legal
aid is kept in electronic form, in Microsoft Excel format. Both Registers should be made
public through the website of the FLAD, in accordance with the rules of the applicable law
on personal data protection. However, as was stated above the case management system
is not in place and none of the registers is public.
While there is no online information on the cases where legal aid is provided to the
beneficiaries, including children, based upon the Law on Legal Aid, some statistics can be
found through the monitoring reports of the Cross Sectorial Justice Strategy and the
Justice Strategy for Children. According to Cross Sectorial Justice Strategy Report during

2019, secondary legal aid is provided in the amount of 8 152 200 AL, from those 596 200
AL are paid for court expenses such as experts acts, DNA, psychologist, evaluation of
properties and 7 556 000 AL are contractual debts of the previous legal aid institution –
State Commission on Legal Aid – for tariffs of lawyers. Meanwhile, the Justice Strategy for

146Albanian

Helsinki Committee, Report on Legal Aid – for publication. There were interviewed 451

citizens, among those more than 64% were beneficiaries of legal aid law (special categories of
beneficiaries included in the percentage) which did not have enough knowledge on the legal
framework while did not posses any form or application for asking the delivery of legal aid from
the

institutions

of

legal

aid,

available

at:

file:///C:/Users/USER/Desktop/Legal%20aid%20for%20children%20project/Raport-NdihmaJuridike-per-publikim-_-Komiteti-Shqiptar-i-Helsinkit.pdf
147

EURALIUS Mission V is supporting the Ministry of Justice/FLAD, in the preparation of the budget

estimate and draft Terms of Reference for procurement of Case Management System for Legal Aid
Department (upon request from MoJ and/or NAIS).
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Children for 2019, provides that legal aid has been provided for 23 cases, (11 W and 13M)
while 0% of minors who applied has been granted legal aid – no request for legal aid
from children. Statistics provided for legal aid are inconsistently collected and reported,
while no information is provided on the number of requests for primary and secondary
legal aid, the number of cases rejected from centers and/or courts, etc. The indicators
according to which the data for juveniles in criminal justice proceedings are kept by
Courts, Prosecution, Police, Probation and Prisons must be unified and standardized in
order to have the same understanding during collection, analysis and sharing of them.
The System of Integrated Data on the Juvenile Justice, foreseen as a measure in the Justice
Strategy for Children, (success indicator, point 2.3) is foreseen to be functional by the year
2020, after the finalization of procurement procedures in 2019.
Surprisingly, it is reported in the Justice Strategy for Children that there is no
single request for legal aid, from juveniles. If we refer to the children convicted in 2018,
there were 195 children convicted (theft as the most usual felony, the number has
significantely droped from 2015 there were 410 children convicted). Due to no request
from juveniles on legal aid, it should be assumed that they are all defended by private
lawyers or they have received mandatory defense/ex officio lawyers, who are not
specialised on juvenile justice therefore not allowed to represent juveniles, after the entry
into force of the CCJC. It should be noted that usually children in conflict with the law
comes from relatively poor families with no means to hire private lawyers and most of
them are represented, at least in the past, by ex officio lawyers.148
Several Albanian CSOs and international organisations has been very transparent
and cooperative on providing and sharing their statistics on legal aid (primary and
secondary legal aid), including juveniles’ cases. According to the statistics provided by
CSOs , as described in detail below, for the year 2019, in total has been provided legal aid
to 3460 cases, from which 553 cases are legal aid to children and only 111 cases for
juveniles.149 These statistics compared with those provided in the Justice Strategy for
Children - 23 cases of legal aid, shows that the legal aid granteed by the state is not a

148

Children Rights Defenders, Pr-ALB Benchmarking, pg. 3.

149

However, the number of cases of provision of legal aid by CSOs cannot be considered as an

official data or represent the final number due to different reasons.
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functional system yet. Legal aid is a donor driven service rather than state duty provided
to Albanian citizens.
Regarding the statistics on legal aid providers, there is no official data on the
number of the primary and secondary legal, provided by jurists and lawyers, as the
Registers on the legal aid are still not functional. Concerning the number of lawyers who
are part of the list of legal aid according to the law on legal aid, there are 115 lawyers
nation-wide, while only 22 lawyers are from local chambers for the year 2020.
Approximately, the same number of lawyers - 110 lawyers were included in the list of legal
aid for the year 2019. The number of specialised lawyers on juvenile justice, included in
the ACHA list are 30 lawyers nationwide. It should be stressed that, the number is relatively
low and most of them are practicing in Tirana, while some local chambers do not have
specialised lawyers available. In practice, the low number, is not the biggest problem, due
to their non-involvement (specialised lawyers) on juvenile cases by proceeding authorities.
Ex officio list prepared by ACHA for the mandatory defence foreseen by the CPC is
composed with 147 lawyers for Tirana Chamber (biggest chamber of the country) while
other local chamber has approximately 305 ex officio lawyers for 2019. In total nationwide
are 457 ex officio lawyers.150
According to the complaints against lawyers who provide legal aid (including
lawyer’s specialised in juvenile justice) there are no cases registered at the Complaints
Commissioner at ACHA.151 As was mentioned at the part 5 of the questionnaire, in the
past, ACHA has received 167 complaints regarding ex officio lawyers, only from one judge
of Serious Crime Court, in the so called “Dajti case“, mainly on the grounds of refusal
by ex officio lawyers to be present and represent the defendant. To sum up, the defendant
at the beginning of the process had a private lawyer, where the latter refused to continue
the defense, and didn‘t respected the law on legal profession on continuing the defense,
at least 15 days after his resignation. The Disciplinary Committee decided to suspend his
license for a period of six months. For the refusal of other ex officio lawyers appointed by

150

Opt. cit, ref no. 98.

151

Ibid.
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the Court of Serious Crime for the same case, disciplinary measures were mostly consisting
on advice and small fines to those lawyers.152
Based on the data available on legal aid, there is a need to have standardised forms
of collecting and reporting legal aid, which will serve to the analysis of the legal aid system,
to identify the problems/shortcomings while serving the policy makers for further
improvement, especially on juvenile cases. FLAD’ Registers should be in place as soon as
possible, in order to collect the data in a consistent and reliable way for the assessment
of quality of all legal aid providers with the focus of those who defend and represent
juveniles. FLAD’ registers should generate and support with information also the System
of Integrated Data on Juvenile Justice and vice versa. The system of collecting,
administering and reporting data on the justice sector remain an issue in Albania even
that after the Justice Reforms, several initiatives has been started.
Some of the legal aid providers (CSOs and International organisations) has
provided data on the last three years, starting from the UNDP, as the key organisation
who has been involved on the drafting and approval of the law and sublegal act on legal
aid, and is still running projects, for making FLA system in Albania operational and
effective. UNDP in its support provided in this area has been keen in ensuring that women
and men benefit equally from the free primary and secondary legal aid services provided
at the established FLA Centers that are run in close partnership with specialized Civil
Society Organizations. During 2017-2018 four FLA Centres in Durres, Fier and Lezhe that
were piloted and established with UNDP support in close partnerships with NGOs and
District Court, providing primary and secondary FLA services to up to 1500 vulnerable

individuals (F 685/ M 773).
Terres des Hommes Albania, during 2019, has supported the Albanian CSOs (sub
grantees), which has delivered legal aid to children in police stations, mediation cases and
representation in court for 94 cases.

152The

main argument against these complains used by ex officio lawyers before the Committee

was the very short notice from the court – only 24 hours before the court session - and no
possibility to prepare for an effective defense.
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During 2018-19, UNDP supported expansion of the FLA centers in the District Courts
of Shkoder and Peshkopi, reaching by the end 2019 around 851 vulnerable persons (F 428
/ M 523), through free primary and secondary legal aid service. 735 beneficiaries (86,4%)
received primary legal aid; 116 persons (13,6%) received secondary legal aid (court
representation). The composition of the vulnerable group benefited from the FLA service
was as follows: 428 persons with low or no income, 96 members of the Roma and Egyptian
minorities; 176 pensioners; 45 persons with disabilities; 8 victims of domestic violence and
other gender-based abuses; 98 returned immigrants, requiring legal aid for typically the
following typology of cases: divorce; protection orders, birth registration; pension
benefits; labor disputes; immigration criminal law; social benefits, inheritance cases and
property disputes.
Furthermore, for Durres, Fier and Lezha FLA centres the process of revitalization
started by end 2019 and they are expected to be fully operational during 2020 and
onwards. During 2019, top cases mostly demanded for both primary and secondary FLA
services for both centres were divorce; protection orders, birth registration; alimony
benefits; pension benefits; labour disputes; immigration criminal law; social benefits,
inheritance cases and property disputes from which a considerable number of women and
girls have benefited. Regarding Domestic violence cases, there have been 88 victims of

domestic violence and other gender-based abuses that benefited from the FLA services
provided in the Centres.
To support Albanian justice institutions, in particular the Ministry of Justice as the lead
institution responsible for administration and award of FLA, from January 2020 UNDP is
implementing a project to expand FLA services153 in close partnership with MoJ/FLAD,
NGOs providing legal aid and other human rights protection mechanisms. From January

2020 up to 30 of April 2020 a total of 616 vulnerable individuals have been supported and
benefitted from FLA services provided by FLA centers established with UNDP support. In
total there 2966 vulnerable individuals who has benefited primary and secondary legal aid

during 2017 – April 2020. It should be noted that for 2020, there are only 2 cases (in table
2 below) when legal aid is provided to minors but there is no indication that are children
in conflict with the law.
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This initiative is funded by Austrian Development Agency and UNDP Albania.
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UNDP data on legal aid delivery during 2020 can be found on Table 1 and 2 below.
Table 3: Data on FLA beneficiaries disaggregated by gender, geographical area, and
type of FLA provided
Geograph

Total No Gender

No

of Top

ical Area

of

beneficiaries by matters of LA entities

beneficia

Type

ries

service

of

subject Referring

FLA

provided

Lezha

83

Femal

Mal

Prima

Second

es

es

ry

ary

48

35

75

8

divorce; birth LGU, direct
registration;

contact,

pension

NGOs, etc

benefits;
employment
relation;
immigration
property
disputes,
domestic
violence,
social
benefits
(welfare),
paternity
Peshkopi

179

60

119

170

a

9

divorce; birth LGU, direct
registration;

contact,

pension

NGOs, etc

benefits;
employment
relation;
immigration,

121

criminal

law;

property
disputes,
domestic
violence,
custody
Shkodra

125

47

78

101

24

Dissolution of Prosecutor'
marriage/div

s

Office,

orce;

Police,

custody/remo Relatives,
val of capacity Courts
to act; issue of administrat
immediate

ion;

NGO,

protection

ex clients

order; issue of
execution
order/effectu
ation

of

decision, etj.
Durres

124

76

48

124

-

Protection

Relatives,

order for DV; ex
issue

clients,

of lawyers,

execution

interpreter

order/effectu

s,

ation

media,

of UAMD

decision, etj., University.
removal

of

capacity

to

act;
application
for

issuance

of permission
to

go

during
122

out

COVID-19
lockdown;
Fier

105

65

40

75

10

Dissolution of LGUs,
marriage/div

direct

orce; custody; contact
issue

of

protection
order; marital
property
division;
pension
benefits
recognition;
Total

616

306

325

421

51

Table 4: Data on FLA beneficiaries disaggregated by type of vulnerability 2020

Tirana Legal Aid Society (TLAS) founded in 1999, has been one of the programs
of CAFOD Albania until December 18, 2006, date when TLAS was registered as an
Albanian independent local not-for-profit organization, in the form of the Center. TLAS is
not exclusively working on juvenile matters, but provided legal services for
children/juveniles as well. For 2019, TLAS has provided legal aid (primary and secondary)

for 1739 cases in total, while for children – 530 in total, from which has provided primary
legal aid to 457 children and secondary to 73 children.
Table 5: Type of service offered in 2019
Type of service offered in 2019
Representation in court

Beneficiary

Roma

344

132

608

340

784

413

Representation before administrative
organs
Offered primary legal aid and clinics
123

Total

1739

885

Followed/served

Followed by

Roma

Beneficiaries

by the paralegals

lawyers

Total

Children

457

73

530

270

167

32

199

158

243

90

333

10

Unemployed

108

187

295

259

Eldery

159

0

159

2

Table 6: Beneficiaries who received legal aid

Single Mother
Persons with
disabilities

CRCA Albania is the first child rights organization that since 1999, with the support of
Soros Foundation in Albania and DCI International, opened the Free Legal Aid Office for
Vulnerable Children and Youth in Albania (FLA) for providing access to justice and legal
protection for vulnerable children and youth, children in conflict with the law, as well as
young persons in need of legal protection that cannot not afford it. Since its establishment
in 2001 up to the end of 2017, FLA provided primary and secondary legal aid assistance
to more than 600 children and young people. During the last 3 years CRCA has provided
support to 260 cases in need of primary and secondary legal aid, including: i) Legal
counceling for 68 children; ii) Legal representation for 10 children; iii) Birth registration for
4 children; iv) Youth in conflict with the law for 4 children; v) Children / youth victims of
sexual violence for 12 children; vi) Children / youth victims of physical violence for 9
children; vii) Child early marriages for 6 children; viii) Complains of discrimination for 4
children; ix) Administrative acts for 10 children; x) Ecocomical aid / council housing for 10
children; xi) Cyber crimes against children/youth for 123 children. For 2019, CRCA has

provided legal aid to 18 cases, most of them for sexual violence.
The Center for Integrated Legal Services and Practices (CILPS) is a nonprofit
organization that provides specialized legal and psychological services for children in
need especially for those in conflict with the law. Legal aid provided by CILPS during 2019

in total are 110 cases from which 30 cases of legal aid to children, from which only 7 cases
for children in conflict with the law. More concretely: i) 7 cases for children in conflict with
the law in Gjirokastra (legal counseling and representation); ii) 80 cases of adults who has
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received primary legal aid on the foster care law and sublegal acts on foster care families
in Korca; iii) 23 children in vulnerable situation has received secondary legal aid in court
cases concerning removal of parental responsibility, protection orders, divorce and foster
care.

The Centre for Legal Civic Initiatives (CLCI) is an Albanian non-for-profit
organization, established in November of 1997. CLCI offers: i) free and psycho-social legal
services for the victims of domestic violence and of other violent acts and for the people
in need. Legal aid provided by CLCI for 2019, is 525 cases on primary legal aid, and
secondary legal aid for 123 cases which include representation and drafting legal acts.

Table 7. Primary legal aid offered by CLCI during 2019
Object of the counseling

No of counseling sessions

Divorce Cases

243

Protection Order

47

Criminal Cases

29

Property Disputes

100

Workplace

68

conflict/insurance/administrative disputes
Human trafficking
Retirement

benefits,

4
recalculation

of 2

retirement benefits and disability benefits
Change of the decision on alimony

4

Domestic violence

2

Correction of errors in administrative acts

1

Non-contractual damages

2

Court authorization to move abroad with a 1
minor
The right to use the spouse’s residence

1
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Acceleration of court proceedings

1

Others (civil cases, legal compensation)

20

Total

525

Table 8: Secondary legal aid provided by CLCI during 2019
Object of the counseling

No of counseling sessions

Divorce Cases

63

Protection order

10

Property disputes

23

Workplace

4

conflict/insurance/administrative disputes
Criminal Cases

7

Economic Aid

1

Legal compensation

2

Redress

1

Court authorization to move abroad with a 2
minor
Alimony

2

Retirement cases

2

Correction of the acts of the civil state

1

Declaration of Protection

1

Administrative Cases

1

Criminal Cases

3

Total

123
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UNICEF Albania in cooperation with Save the Children, on the last quarter of the
2019, has supported judicial districts in Berat and Gjirokaster with 2 lawyers who will
provide primary and secondary legal aid for minors for 2020 also.

2. CASE LAW
8.1 Judicial practice based on the law no.111/2017 “On Legal Aid”
According to the article 23 of the law no. 111/2017, the decision of the court on the
request for secondary legal aid shall immediately be notified to: a) the applicant; b) the
person who has submitted the request for secondary legal aid, if different from the
applicant; c) the proceeding body, if the conditions of article 21 of this law apply; ç) the
Directorate for Free-of-charge Legal Aid; and d) the local chamber of advocacy, in case
the request for secondary legal aid has been approved. In line with the rules laid down in
the article 22 of the law, the court decision of secondary legal aid should be given wellreasoned and the time of issuing the decision depends upon the moment when the
request is presented, before the beginning of the judicial process or at the same time at
the initiation of a judicial proceeding and/or at any stage of a judicial proceeding, until
judicial investigation has not been declared closed, in accordance with the rules provided
for in the procedural legislation.
In the conditions where the decision making for the approval of secondary legal
aid and exemption from the judicial tariffs, rests with the courts, due to the lockdown
period it was impossible to gather information from every court in the country. The FLAD,
as the management organ on legal aid, has not provided any information on legal aid,
including the cases approved by the courts on the secondary legal aid. According to the
Law no.111/2017, the decisions on granting legal aid are sent to the interested person,
FLAD and Advocacy Local Chambers. However, we received information from ACHA on
this issue, which read as follows: i) Tirana Local Chamber has received 13 decisions on
secondary legal aid, with no request/decision on secondary legal aid for juveniles; ii) 1
(one) case received by Lushnja Local Chamber; iii) 2 (two) cases received by Durres Local
Chamber, which continue during 2020; iv) 2 (two) cases received by Korca Local Chamber
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for 2020; v) 2 (two) cases sent to Elbasan Local Chamber, and vi) 2 (two) cases to the Fier
Local Chamber.154
In most of the decisions, the courts has granted secondary legal aid to citizens
with no sufficient economic means and only in some cases has refused legal aid. Among
other cases, there were reported 2 (two) cases from the Centre for Legal Civic Initiatives
(CLCI) of refusal of legal aid by Tirana and Fier District Courts. One of the cases, concerned
two minors represented by the legal representative and the lawyer of the CLCI, who
claimed before the Court of First Instance of Fier (on 11.7.2018) against their father with
the object “The duty to pay material and non-material damages caused as a result of
killing their mother “In the same request, they have asked the exemption from judicial
expenses and the expenses of the experts who has done the evaluation of the material
and moral damages. The Court has not been given any decision on the case but has
oriented the parties to address the Ministry of Justice (the argument behind was that no
sublegal acts were approved by the Ministry of Justice on the implementation of the law,
at that time). CLCI and the minors has addressed the Court, once again, with a written
request (the request was done on 5.11.2018) where they requested for the exemption
from court ‘fees and judicial costs, based on the argument “that the absence of sub

legal acts cannot undermine children rights and their access to court“. The Court has
decided to return the acts due to non-payment of the tariffs on the acts and the expenses
of the expert. This decision was appealed at the Vlora Appeal Court, where the later on,
was based on the right to have a fair trial and law no.111/2017 for returning the case once
again at Fier District Court. 155
According to the first analysis of the small number of cases, it seems that there is
no uniform application of the law on legal aid. Some judges do not issue a decision, based
on the requests for legal aid, even the law requires a well-reasoned decision, especially in

154

Opt. cit, ref no. 98. Information gathered by Local Chambers.

155

Open Interview with Ms.Etleva Zeqiraj, lawyer nearby CICL organisation, reference at the Study

Report on Monitoring the Justice Reform, 2019, Chapter II, Doc. Klesta Hysi ,“The implementation

of the legal framework on legal aid granted by the State and the access for vulnerable groups“ ,
pg.44, supported by Sorros Foundation, available at: https://www.osfa.al/sites/default/files/raportmonitorimi-i-zbatimit-te-reformes-ne-drejtesi.pdf;
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the cases where legal aid is rejected. Also, some of the judges has not applied the law
(directly), due to the absence of sublegal acts which were approved with a lot of delays
from the Ministry of Justice (still pending some of them) while the rest have applied the
law no.111/2017 directly for providing legal aid to citizen in need. Concerns have been
articulated also, whether the citizens do possess the necessary information for sending
their request on legal aid directly to the courts and the reaction of the courts within legal
deadlines.156 There is no case law on access to legal aid by juveniles, based on the law
no.111/2017, but based on the problems encountered so far for other groups or
categories of beneficiaries, there is an urgent need to organize trainings for all actors
involved in the system of legal aid, in permanent basis, especially on the procedures, rights
of citizens who are beneficiaries of legal aid, with particular focus on juveniles‘rights.
Regarding the juveniles’ delinquency issues and legal protection system,
especially during criminal proceedings for juveniles, some trial monitoring reports have
founded that, even the CCJJ has entered into force, court sessions were brief, no
argumentation, or no referral to the CCJJ is done. Instead, in most of the court cases,
judges make reference to the CPC and Criminal Code rather than CCJJ. They lack detailed
analysis of the social and emotional circumstances of the juvenile, lack to analyze all
circumstances of the offence, they fail to elaborate the principle of the best interest of the
child and the principle of proportionality, lack to refer international case law/ legal
doctrine on how the court identifies and measures those circumstances, fail to analyze the
circumstances taken into account in determining the amount of punishment, elements
that guarantee that juveniles get an individualized treatment and are adjudicated on
some common principles, rules and standards.157
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Open Interview with Rajmonda Bozo, TLAS Director, Anisa Metalla Lawyer at TLAS, reference at

the Study Report on Monitoring the Justice Reform, 2019, Chapter II, Doc. Klesta Hysi, “The

implementation of the legal framework on legal aid granted by the State and the access for
vulnerable

groups“,

pg.47,

supported

by

Sorros

Foundation,

available

at:

https://www.osfa.al/sites/default/files/raport-monitorimi-i-zbatimit-te-reformes-ne-drejtesi.pdf;
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Bogdani, Mirela., Report, July 2019, “Achievements, Findings and Recommendations from Civil

Society Organizations on the Justice System in Albania in the framework of “Civic Engagement
for a Functional Judiciary System and Access to Justice in Albania” (CEFJSAJA), funded by
European Union and implemented by Save the Children Albania, in partnership with Centre for
Integrated Legal Services and Practices (CILSP), pg.66, available at
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Also, analysis of final decisions has identified that children defended by an ex

officio lawyer, were not represented properly before the court, and thus accompanied by
consequences, such as more severe conviction for the child, etc. Juvenile cases reviewed
by the Criminal Chamber of the High Court while analyzing the lower court decisions, has
shown that they do not provide any justification or specific elements to protect the best
interest of the child when the measure of imprisonment is confirmed in relation to more
lenient security measures, to allow extradition procedures, to change and reclassify
criminal offences etc.158

8.2 ECtHR case law and Constitutional Court jurisprudence
The ECtHR has a rich jurisprudence in terms of access to court, through legal aid,
although cases against Albania in this regard (national legal aid system) are missing.159
Access to free legal aid should be considered an important part of Article 6 of the ECHR,
the right to due process. It is precisely the right to free legal aid, which guarantees quality
access to justice, through exemption from fees and court costs, and through protection
with legal representatives guaranteed by the state. The ECtHR has stated that in order to
avoid arbitrariness, states must provide for a mechanism that selects cases that can benefit
from free legal aid. 160 It is up to the respective state to establish such a system of legal
aid guaranteed by the state, to comply with the requirements and standards of the
ECtHR.161 According to this court, in order for the right of access to be effective, nonillusory, states must take measures for free legal aid and quality protection with legal
representatives. According to the ECtHR, Article 6 obliges states, in some cases, to see the
provision of a free lawyer related to effective access to court.162 The ECtHR states that the
https://albania.savethechildren.net/sites/albania.savethechildren.net/files/library/Monitoring%20
Report%20Albanian_0.pdf
158

Opt. Cit, ref no.101, pg.20.

159

According to the verifications in the HUDOC-database of research data of the ECtHR. However,

there are few cases
160

Gnahoré v. France, no. 40031/98, 19 September 2000, para. 41.

161

Siałkowska v. Poland, no. 8932/05, 22 March 2007, para. 107.

162

Airey v. Ireland, no. 6289/73, 9 October 1979, page 26
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interest of justice requires the guarantee of free access to individuals, under the national
system, regardless of the model chosen. While the law no.111/2017 in principle, is based
on international and European standards, so far there is no significant case law, for testing
if the provisions are compatible with above mentioned European standards or the breach
of this article might come from non-implementation of the law.163
The jurisprudence of the Albanian Constitutional Court has also followed the
standards set by the ECtHR, regarding access to court, as well as legal aid guaranteed by
the state as part of this constitutional right, based on Article 42 of the Constitution. The
Constitutional Court has reiterated that: "The denial of the right to access the court and

to receive a final answer from it on the allegations raised constitutes a violation of the
fundamental right to a fair trial”.164 As regards the Individual Constitutional Complaint,
the Constitutional Court has reiterated that: “In case such a right is denied, the process

is considered irregular because access to court is first and foremost a key condition for
the realization of the protection of other rights. The rule of law cannot be conceived
without recognizing the individual's right and opportunity to go to court".165 With regard
to the right to defense, the Court has held that: “it must be real and effective and not

only theoretical and that its exercise must not be hindered, but, on the contrary, the courts
of ordinary jurisdiction must take all legal measures, that in the function of the due legal
process, to give the individual the opportunity to make real defense, respecting the
principle of equality of arms.166Access to justice of vulnerable categories also interacts
with other constitutional principles, such as the rule of law and the welfare state. The
jurisprudence of the Constitutional Court states that: “one of the most essential elements

of the principle of the rule of law is the legal certainty, which, among other things, has as
a necessary requirement, the fact that the law as a whole, parts or special provisions of its
content must be clear, definite and understandable. Of course, they cannot predict every
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Law no. 8577, dated 10.02.2000 "On the organization and functioning of the Constitutional

Court", amended by law no. 99/2016, for this type of constitutional and convention test has
provided a 2-year legal deadline for challenging normative acts.
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Decision no.7, dated 27.02.2013 of the Constitutional Court.
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Decisions no.84, dated on 30.12.2016; decision no.67, dated on 17.11.2015, decision no. 65,

dated on 16.10.2017, of the Constitutional Court.
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Decision no. 35, dated 01.06.2015; no.71, dated 30.11.2016, of the Constitutional Court.
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case, which can and should arise from their knowledge and application in practice.
Therefore, it is first and foremost the duty of courts or other state bodies, charged by law,
to meet certain deficiencies of a law naturally, through its interpretation and application
in practice”.167
The issue of access to quality of legal aid provided by ex officio lawyers has
been raised in some of the cases brought against Albania before the ECtHR, those
regarding Article 6 of the ECHR.168 There is one case, that of Fatmir Cupi v. Albania169 still
pending before ECtHR.170 , where the applicant, who was 18 years old, at the time of the
events in question, was arrested and questioned in connection with a double murder and
the wounding of two other persons. The applicant complained under Article 6 §§ 1 and 3
(c) of the Convention that he was convicted on account of his and two minors’
statements made in the absence of a lawyer.
Below, there is a summary of the case, including the role of the lawyers, especially on
the recurs before the High Court and Constitutional Court. It it important to stress, that
these decisions dates back before 2010 and therefore the new legislation such as CCJC or
the amendments of the CPC and legal aid were not in place. However, it is of interest to
analyse that even the national legislation was not fully harmonised with international
standards, especially on the rights of juveniles, the existing procedural guarantees for the
questioning of minors during the criminal investigation were not properly applied.
Criminal investigation
On 9 June 2004 a policeman and his minor child were shot dead in a police car. Two other
people were wounded. On 10 June 2004 a criminal investigation was opened into the

167

Decision no.9, dated 26.02.2007, of the Constitutional Court.
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Balliu v. Albania, no. 74727/01, 16 June 2005; Caka v. Albania, No. 44023/02, 8 December 2009;
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Albania, No. 29861/03, 8 October 2013; Kaciu and Kotorri v. Albania, Nos. 33192/07 and

33194/07, 25 June 2013;
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Application no. 27187/08, Fatmir CUPI, against Albania lodged on 6 June 2008, Communicated on 19 February
2014.
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According to the research done in the HUDOC of ECtHR.
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event. On 15 June 2004 the criminal investigation file was transferred to the serious crimes
prosecutor’s office. On the same day the testimony of two minors, F. and G., who had
information about the crime, was filmed at the police station. The minutes of 10 June 2004
stated that M., an adult and relative of the minors, as well as P. and Pa., two police officers,
were present during filming. On an unspecified date in June 2004 the applicant
surrendered to the police and was remanded in detention.
The applicant’s statement of 27 June 2004
On 27 June 2004 the applicant made statements as a person under investigation in the
absence of his lawyer. As regards his right to give explanations and be defended by a
lawyer, the minutes read, in so far as the applicant’s response is concerned, as follows:

“I do not have a lawyer ... later, I will speak to my father to see whether he could
secure me one. I agree to give explanations.”
The applicant stated that, having stolen money from his father, he had fled his family
home three to four days before the murder of the policeman. One day, he was standing
with a cousin at the town’s school yard, when the murdered policeman approached. His
cousin took out a grenade and threatened the policeman. The applicant and his cousin
then returned to the cousin’s home, where they took machine guns, grenades, bullets
and a pistol. The two of them went to live in some uninhabited houses out of fear of being
caught by the police. They were joined by a friend.
On the day of the murder, having been told that the policeman was on the streets of
the town and that the police car was by the town’s school, his cousin took the machine
gun, the pistol and the grenades and left home without saying a word. The cousin killed
the policeman with the machine gun while he was in a police car with three other people;
he had returned home within an hour. The cousin, the applicant and their friend
immediately left for the mountains. After wandering for some days in search of food and
shelter, the applicant and his cousin surrendered to the authorities, their friend having
done so previously.
The minors’ statements of 14 July 2004
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On 14 July 2004 minor F. made a statement before the prosecutor in the presence of
his teacher G.K. Minor F. was a relative of the perpetrator of the crime. He stated that on
5 June 2004 the perpetrator, the applicant and a third person visited his home and stayed
overnight. They carried two Kalashnikovs, grenades and a pistol. As F. shared the bedroom
with the three guests, he heard them talking about committing a murder, in which two
people, “the old” and “the young”, would be killed.
On 14 July minor G. made a statement before the prosecutor in the presence of his
father N. He stated that on 6 June 2004 he had visited his uncle’s home, where he had
found the perpetrator, the applicant and a third person. They had been put up at his
uncle’s the day before. When he went upstairs he saw two machine guns, grenades, a
pistol and two black bags. The three guests joined him upstairs to take a nap. The
perpetrator started talking about “taking” the area policeman, whom G. knew to be the
father of one of his classmates with whom he shared the classroom bench. The applicant
nodded in approval at the perpetrator’s words and he said they were with him in all his
actions. In response to the perpetrator’s question, G. had responded that the
policeman’s son had left the town since the school year had finished.
On an unspecified date in autumn 2004 the prosecutor lodged a bill of indictment with
the Serious Crimes District Court (“the District Court”).
Judicial proceedings
•

On an unspecified date in 2004 the trial started before the District Court. On 7
October 2005 the District Court gave decision. According to the decision, a number
of witnesses, including minors F. and G., testified. Other items of evidence were also
examined by the trial court, including the applicant’s statement of 27 June 2004.
Relying on, inter alia, the applicant’s statement of 27 June 2004 and the minors’
statements of 14 July 2004, the applicant was found guilty, in collusion with others, for
having aided and abetted the murder of the policeman and of a minor, the
policeman’s child, under Article 79 (a) and (c), Article 25 and Article 278 of the
Criminal Code. Even though the applicant did not physically participate in the
commission of the crime, his help, by way of being present, of accompanying,
supporting and of giving advice to the perpetrator, boosted the perpetrator’s
courage and confidence to commit the offence. The applicant’s active participation
in a conversation with the perpetrator demonstrated that the applicant had entered
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into a clear agreement to physically eliminate the policeman and his child. The
applicant was sentenced to 25 years’ imprisonment.
•

On 14 October 2005 the applicant appealed against the District Court’s judgment,
contesting essentially the trial court’s assessment of the evidence. On 29 December
2005 the Serious Crimes Court of Appeal (“the Court of Appeal”) upheld the
applicant’s conviction. It, however, reduced the sentence to 22 years’
imprisonment. It reasoned that, in so far as the applicant’s lawyer had signed the
document that informed him of the content of the criminal investigation file, the
applicant was considered to have been informed of all the documents found therein.

The applicant had consented to being questioned in the absence of a lawyer and his
statement was admitted to the case file and was examined in the light of the remainder
of the evidence. The statements of minors G. and F. were taken in the presence of their
father and teacher, respectively, in accordance with the domestic provisions. The Court
of Appeal rejected the applicant’s allegation that the minors were subjected to illtreatment on the ground that neither the minors nor the persons present at the
questioning had raised any such complaint before the authorities. Relying on the trial
courts’ minutes, the appeal court also rejected the applicant’s complaint that
witnesses had not been summoned on his behalf: had that been the case, the applicant
could have sought the reopening of the judicial examination before the Court of
Appeal as well as the summoning of those witnesses, but he failed to do so.
•

On 26 January 2006 the applicant lodged an appeal with the Supreme Court. He
alleged that the prosecutor had not disclosed all documents on the investigation file.
He had only been informed of the existence of some testimonies at the trial. His

statement of 27 June 2004 had been taken in the absence of a lawyer in breach of
domestic provisions. His request to call some witnesses had not been accepted by the
trial court and had breached the principle of equality of arms. The two minors’
statements had been taken under violence, in the absence of a lawyer, and minor F.,
as his father attested at the trial, had been subjected to ill-treatment. A number of
witnesses had testified without first checking their identities. On 15 November 2006
the Supreme Court upheld the Court of Appeal’s decision.171 However, it reduced
the applicant’s sentence to 20 years’ imprisonment.172
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Decision No.673, dated 15 November 2006 of the Criminal College of the High Court.
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of the convicted Fatmir Cupi and Lawyer Seit Zeqiri:
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•

On an unspecified date the applicant lodged a constitutional complaint raising the
same grounds of appeal as those raised before the lower courts.173 On 18 December
2007 the Constitutional Court, sitting as a full bench, rejected the applicant’s
constitutional complaint.174 The applicant’s lawyer had been notified of all the
documents found in the criminal investigation file and he had never complained
before the trial court that the authorities had withheld any documents. The applicant

had consented to giving explanations in the absence of his lawyer about the
circumstances surrounding the commission of the crime. Neither minor had raised any
complaints that they had been subjected to ill-treatment in the hands of police officers
on 14 July 2004 and their statements had been obtained in accordance with domestic
provisions. As to the domestic courts’ refusal to summon witnesses requested by the
applicant, the lower courts had examined two witnesses called for by the applicant and

“Decisions are the result of an irregular legal process. The defense counsel was not acquainted
with all the materials of the case at the end of the investigation. Some of the statements we became
acquainted with during the trial were deliberately hidden. Our request for the question as witnesses
of D, M and A. Zefi has been unjustly rejected. Obtaining statements of minors Gj. of F. Zefi has
been made contrary to Article 32/2 of the Constitution. Pjetër Zefi's testimony to the police has
been removed from the file. Persons (Gj.M, Z.Ll, Gj.Z, M.V., etc.) were questioned as witnesses in
court without their identification. The material law regarding the meaning of cooperation, which
means previous agreements, has been wrongly applied.”
173

The Applicant/Convicted Fatmir Cupi and his lawyer has requested the abrogation of the above-

mentioned decisions for an irregular legal process, claiming that during the investigation and trial
phase, his standards have been violated in the following directions:
•

The defense counsel was not acquainted with all the materials of the case by the
prosecution, before the case went to trial and he himself, was not acquainted with the
request for trial of the case sent to the court;

•

He was questioned by the judicial police during the investigation phase without the
presence of the legal counsel, denying him the right to defense with a lawyer;

•

The parties have not been placed on equal terms, because the court has refused to summon
all the witnesses requested by the applicant's defense counsel and has relied on evidence
obtained illegally;

174

Decision No. 42, dated 18.12.2007, (V – 42/07) of the Constitutional Court.
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they were not obliged to summon every witness requested, but rather to assess the
request on the basis of the case file.

Constitutional Court arguments
The Constitutional Court, in its decision, arguments, inter alia, that, “..The claim of the

applicant is related to the right to defense with a lawyer, a right sanctioned in Article 31 /
ç of the Constitution of the Republic of Albania, in Article 6 of the European Convention
on Human Rights and accepted by the jurisprudence of The Constitutional Court as an
important element of the due process of law. According to the applicant, investigative
actions were carried out contrary to the content of Article 296/1 of the Code of Criminal
Procedure, because he was questioned without the presence of the defense counsel.”
For analyzing the request, the Court stipulated that it is important to interpret the relevant
articles of the CPC: “According to Article 49/1 of the Code of Criminal Procedure, a

defendant who has not chosen a defense counsel or who has been left without it is
assisted by a counsel appointed by the prosecuting authority, if required. Meanwhile,
according to Article 34 of the Code of Criminal Procedure, the provisions that apply to the
defendant, apply to the person under investigation, unless this Code provides otherwise.
To this person lie the rights and guarantees provided for the defendant”. Article 296/1
of the CPC reads that: "Judicial police officers receive data from the person against whom

the investigation is conducted, with the obligatory presence of the defense counsel".
Analyzing and evaluating together Articles 49/1 and 296/1 of the Code of Criminal
Procedure, the Constitutional Court considers that the purpose of the provision is to
guarantee compulsory defense if requested by the person against whom investigations
are being conducted. But this obligation to guarantee the defense of the accused party is
not categorical if the person against whom the investigation is being conducted does not
request it. Otherwise, if he so requests, the prosecution must provide him with the defense
in accordance with the provisions of Article 296/1 of the Code of Criminal Procedure. Thus,
this right is not equated with compulsory defense, as it can be waived by the person with
free will. This is exactly what happened to the applicant's request. As it results from the
minutes of 27.06.2004, during the interrogation in the prosecutor's office, the applicant
was informed that he had the right to be presented by a defense counsel and he replied:
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“I do not have a legal defense counsel. As for the question you ask, I understand and
declare that I agree to give explanations. "In this case, the applicant, in the capacity of the
person under investigation, has expressed a desire to respond without the presence of a
defense counsel, not wishing to benefit from this constitutional and legal right.
Relevant domestic law

1. Criminal Code
Article 79 provides for the criminal offence of the intentional murder on account of the
victim’s particular position. The offence is liable to punishment of between twenty years
and life imprisonment.
Article 278 provides for the criminal offence of the unlawful possession of firearms.

2. Code of Criminal Procedure
Article 296 § 1 renders mandatory the presence of a lawyer during the questioning of
a person under investigation. When a lawyer has not been found or shown up, the
provision provides for the appointment of an ex officio lawyer by the prosecutor.
Article 361 § 5 stipulates that the questioning of a minor should be conducted by the
president of the bench. He may be assisted by a minor’s relative or an education
specialist.
COMPLAINT TO THE ECtHR
The applicant complains under Article 6 §§ 1 and 3 (c) of the Convention that he was
convicted on account of his and two minors’ statements made in the absence of a lawyer.
QUESTIONS TO THE PARTIES
Has there been a breach of the applicant’s rights under Article 6 §§ 1 and 3 of the
Convention on account of the applicant’s questioning without a lawyer and on account
of the admission against him of the minors’ statements made to the police? In particular:
(a) Was the lack of legal assistance during the applicant’s questioning in police
custody in breach of his Convention rights (see Salduz v. Turkey [GC], no. 36391/02, ECHR
2008)?
(b) What procedural guarantees does the Albanian legislation provide for the
questioning of minors during the criminal investigation? How were such guarantees
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observed in the present case? The Government are requested to provide all relevant
statutory provisions.
(c) Did the minors give evidence at the trial? Did the applicant challenge the minors’
testimony and question them at the trial? The parties are requested to provide copies of
the relevant hearings’ records.

The lawyer of the defendant Fatmir Cupi has raised several questions before the
High Court regarding the statement on 27 June 2004 taken by judicial police in the
absence of a lawyer in breach of domestic provisions. Also, his request to call some
witnesses had not been accepted by the trial court and had breached the principle of
equality of arms. The two minors’ statements had been taken under violence, in the
absence of a lawyer, and minor F., as his father attested at the trial, had been subjected to
ill-treatment. However, the High Court in its decision has not dealt with any of these
requests raised by the lawyer of the defendant. Same requests and arguments were put
before the Constitutional Court by the lawyer, but the court rejected his complain on the
grounds that the applicant had freely waived his right to a lawyer. “….In this case, the

applicant, in the capacity of the person under investigation, has expressed a desire to
respond without the presence of a defense counsel, not wishing to benefit from this
constitutional and legal right. Neither High Court nor Constitutional Court has elaborated
on the status of the defendant as a minor (at the time of the events took place) while
analyzing the case. Also, same situation appears with the two minors implicated in the
incident and who made statements incriminating the applicant were questioned by the
police in the absence of a lawyer. Whereas the applicant challenged their testimonies on
that ground (as well as on the ground of physical violence), the domestic courts dismissed
his objections.
Unlike an adult defendant, who has the right to choose to have a defense counsel or
defend himself, in the case of a juvenile, at any stage of criminal justice, every juvenile in
conflict with the law must be represented by a legal counsel and in cases where this is
impossible, the assistance is guaranteed free of charge by the state (Article 20 of the CCJC,
Article 49 of the CPC). The absence of the juvenile's legal counsel during a phase of
criminal proceedings makes the judicial process irregular.The ECtHR seems to consider
that the failure to ensure that the applicant was provided with an ex officio lawyer was in
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violation of Articles 6(1) and 6(3) of the Convention and the questioning of the two minors
in the absence of a lawyer was in violation of the relevant provision of the Criminal
Procedure Code.
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3. Common questionnaire for the desk research

Legal aid for children in criminal proceedings:
developing and sharing best practices
(LA CHILD)
JUSTICE PROGRAMME, JUST- AG- 2019/JUST- JACC-AG-2019-802059
NATIONAL RESEARCH QUESTIONNAIRE

INTRODUCTION TO THE PROJECT AND THE QUESTIONAIRE
This national research questionnaire was prepared when implementing the EU co-funded
project Legal aid for children in criminal proceedings: developing and sharing best
practices (LA CHILD). The Project is implemented by the consortium consisting of Law
Institute of Lithuania (LIL), Defence for Children International (DCI) - Belgium) and Center
of Integrated Legal Services and Practices (CILSP, Albania). It started in February 2020 and
will end in December 2021.
The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
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The Project activities started with evaluation of regulation and practices in European states
when providing legal aid for children in conflict with the law. This questionnaire is the
basis of this research. After responses to it will be collected, they will be analysed by the
project researchers and a summarising report will be drafted. The prepared report will
identify the main challenges encountered as well as best approaches to achieving effective
and efficient legal aid for children.
Later on, the Project team will draft the Guidelines on providing legal for children in
conflict with the law and its ‘child friendly’ version. In addition, in the end of 2020,
international conference is planned in Vilnius, where experts from different states will
share their knowledge and insights. Furthermore, in 2021 tailored practical trainings to
lawyers, judges, legal aid board members and social workers will take place in Lithuania,
Belgium and Albania. The final event of the Project will be a roundtable discussion in
Brussels where key Project outcomes and best practices will be presented and discussed.

KEY DEFINITIONS:
Legal aid means the provision of legal advice, assistance and representation at the
expense of the State on the conditions and in accordance with the procedures established
under the national law for persons detained, arrested or imprisoned; for persons
suspected or accused of, charged with or convicted of a criminal offence; and for victims
and witnesses in the criminal justice process. Legal aid includes legal education, access to
legal information and other services provided through alternative dispute resolution
mechanisms and restorative justice processes.175
Child - is a human being under the age of 18.
A child in conflict with the law is a person who has reached the age of criminal
responsibility but not the age of majority (under 18 years old), who is suspected or
accused of having committed an offence under his national criminal law. (CRC/C/ GC/10,
Introduction, §1) The age that needs to be taken into consideration to determine whether
a child is in conflict with the law is the age at the time of committing the offence, not later
than that.
Legal aid provider means any person who is providing legal aid pursuant to national law.
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Model Law on Legal Aid in Criminal Justice Systems. United Nations. Vienna, 2017.:

www.unodc.org/documents/justice-and-prisonreform/LegalAid/Model_Law_on_Legal_Aid.pdf
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Legal aid authority means the authority established under the national law for the
purpose of managing, coordinating and monitoring the provision of legal aid.176

PART 1: YOUR CONTRIBUTION AND GENERAL INFORMATION
1.1.
Please list all the names of experts and lawyers who worked on this report.
1.2.
Please name the country which this report applies to.
1.3.
Please provide a full list of acronyms used in your report, if any.
1.4.
Please explain the methodology used to complete this report and sources
that were used (such as internet research, legal database research, case law
research) and any limitations that were experienced when undertaking this
research (such as lack of enough data, resources, directives, etc.)
1.5.
Please keep a list of the most useful materials that you find during your
research that are applicable to your country. We are mainly looking for research
studies, analyses, reports, tools, etc. relevant to the rights of access to legal aid for
children in conflict with the law at the local/national level.
PART 2: NATIONAL LEGAL AID SYSTEM
Regulation of legal aid
2.1. Please shortly describe legal framework regulating the legal aid system in your
country. (this description should not be longer than half of the page).
2.2. Which laws or/and policy documents regulate legal aid? Please describe briefly the
objectives and content of regulation of each legal act or policy document.
2.3. Do those general laws or/and policy documents on legal aid refer to specifics of
legal aid to children? Please describe briefly and present the relevant extracts from
those documents.
2.4. Are there any laws or policy documents specifically addressing legal aid for
children adopted in your country? If yes, please describe objectives and content of
regulation of these laws or policy documents and provide their texts (if the texts
are longer, no translation for the texts is requested).
2.4 bis. Does your country have a law that specifically regulates or limits access to
legal aid for terrorist suspects or perpetrators? Does such a regulation also apply
to minors and what does it provide for?
Management and administration of legal aid

176

Ibid.
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2.5. How the legal aid system is organised nationally, regionally or locally? Who is in
charge of the management and oversight? Please describe status and functions of
the legal aid authority (legal aid board or similar body) institution.
2.6. Is there an institution who is working particularly with legal aid for children? Is
there a department (division) within the main legal aid institution that is specialised
in legal aid for children? If yes please describe in more detail.
Funding of legal aid
2.7. How is the legal aid system financed?
2.8. How are legal aid providers (including lawyers) paid? What are legal aid
providers’ (lawyers’) fees for legal aid?
2.9. Are there any differences between fees provided for legal aid for children
compared with legal aid for adults? If yes please describe in more detail.
2.10. Are there different fees for a representation of a child in criminal (juvenile justice)
proceedings as compared to representation in civil or administrative cases?
PART 3. RIGHTS OF BENEFICIARIES OF LEGAL AID
Access to legal aid
3.1. What are the general criteria for accessing legal aid? Who is entitled to legal aid?
3.2. In which circumstances are children in conflict with the law entitled to legal aid?
3.2bis. Are foreign children entitled to legal aid in your country when they are in
conflict with the law (is access to legal aid conditioned by nationality or residency
status for children)?
3.3. Is legal aid to children in conflict with the law always free or partial payment can
be requested?
3.4. Can children victims of crime access free legal aid in your country?
3.5. Is the representation of a lawyer mandatory for any alleged child offender? In which
case and at what point in the proceedings?
3.5bis. Is there a mandatory lawyer participation for children who are suspected or
accused of terrorim?
3.6. Is there a mandatory lawyer participation for children victims of crime provided in
your country? In which cases?
3.7. If a child benefits from legal aid, can he/she choose his/her lawyer? What is the
legal role of the parents in this regard?
3.8. If the child benefits from legal aid, can he/she change lawyer during the same
proceedings? In which circumstances? What is the procedure? Please explain the
answers in more detail.
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3.9. Does a child have the right to access free interpreter if he/she needs one when
meeting with provided lawyer?
Access to information about legal aid
3.10. Does the State play a role in giving information to a child regarding legal aid
system? Are there any initiatives (media or educational campaigns, etc.) to inform
children about the legal aid system?
3.11. Are there any organisations or associations that give information and facilitate a
child’s right to legal aid?
3.12. If a child is deprived of liberty in the context of a criminal proceedings (e.g. held
on remand at a prison, held at the police station or a hospital etc.) how does he/she
receive information on his/her right to legal aid?
3.13. Is there an obligation to provide the information in child-friendly language?
3.14. If a child cannot speak the official language of the country, is there an obligation
to provide the information in the child’s mother tongue or in a language
spoken/understood by the child?
3.15. If the information needs to be translated or an interpreter needs to be provided,
who covers the costs for the interpretation/translation?
Protection of child interests
3.16. Is there a legal mechanism or a rule to address a conflict of interests between the
child and his parents (e.g. when a child is a suspect and a parent is a victim)? Is
there a legal mechanism or a rule to address a conflict of interests between the
child and his lawyer? If yes, please describe in more detail.
3.17. Is the child protection institution involved in criminal proceedings when a child is
suspect or accused? Please describe in more detail?
3.18. Are experts such as psychologists, social workers, medical staff or others involved
in criminal proceedings when a child is suspected or accused? In which cases? Are
they paid by state or by the child or his/her parents?
PART 4. LEGAL AID PROVIDERS (LAWYERS)
General requirements for legal aid providers
4.1. What professionals are entitled to provide legal aid to children in conflict with the
law in your country? Please describe the status and functions (duties) of legal aid
providers.
4.2. What are the requirements to be a legal aid provider in your country?
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4.3. In the legal aid system, is there any type of registration requirement for lawyers
who want to represent children in criminal proceedings (with bar association or
another body)?
4.4. In your country, are there any legal entities (any associations/organisations) who
provide legal assistance to children in criminal proceedings? If yes, can you please
provide some information on such legal entity’s activities.
Education and qualification of legal aid providers (requirements for becoming legal
aid providers)
4.5. What are education requirements for legal aid providers?
4.6. Are there any specific requirements for legal aid providers who provide legal aid
for children? Are they required to undergo specific trainings (e.g. on juvenile justice,
children’s rights, psychology, communication with children, etc.)?
Continuous training
4.7. Is there a continuous training on juvenile justice offered/mandated throughout a
legal aid provider’s (lawyer's) career?
When answering those questions, please cover the following:
o Is the training mandatory?
o Is the training accessible, affordable and/or free?
o Does the training meet a common set of requirements all over the country?
o Who offers the training? (e.g. university, bar association, legal aid
administrator, NGOs or other associations, etc.)?
o What is the form of the training? (e.g. day sessions, evening classes, online,
self-training, etc.)
o What is the content of the training?
o What is the length of the training offered?
o Is it theoretical and/or practical?
o Is it exclusively legal? Or is it a multidisciplinary training (psycho-socio
aspects, how to communicate with children, does the training include a
dimension of child support/assistance, etc.)? Are other professionals
involved in the training?
o Do children participate in the lawyers' training (e.g. to share their
experiences with the lawyers)? How?
o Are there practical exercises on how to interview or represent children?
o Are specific trainings available for legal aid providers on the rights and
needs of some specific categories of children when in conflict with the law
(including migrant children, children at risk of trafficking, children accused
or suspected of terrorism)?
146

4.8. Are there any materials (e.g. manuals, self-training tools, reports) that exist at the
national level on the role and mission of lawyers who represent children in criminal
proceedings?
Specialisation of legal aid providers
4.9. Is specialisation on children cases for legal aid providers established in your
country? If yes, is the specialisation mandatory? Please describe in more detail.
4.10. Is there a network or a list of specialised legal aid providers (lawyers) available
to beneficiaries? Please describe in more detail.
4.11. If the specialisation exists, what is the role of these lawyers at the different stages
of the criminal proceeding? Where is it defined? How does it differ from the role of
a lawyer who is not specialised to represent children in criminal proceedings?
PART 5. QUALITY AND ASSESSMENT OF LEGAL AID
Legal aid quality standards (guidelines)
5.1. Are legal aid standards (or guidelines) for legal aid (in general) established in your
country?
5.2. Are there special standards on providing legal aid for children (guidelines on childfriendly legal aid) established in your country? If yes, please describe in more detail
and present the text if possible (no translation of the text is required).
Complaints
5.3. What is the procedure for a child/parent/guardian to present complaints about the
lawyer’s actions in your country (complaints to the bar, legal aid authority, etc.)?
5.4. Can a child make a complaint about his/her lawyer? How?
Assessment of legal aid quality
5.5. How is lawyers work quality assessed in your country?
5.6. Are there any legal aid quality assessment measures (e. g. peer review) established
and implemented in your country? Please describe in more detail (e .g. who are
responsible for assessment, what are the procedures and criteria of assessment
etc.).
5.7. Does such assessment include children cases in criminal proceedings? Are there
special rules of procedures for assessment of children cases? Please describe in
more details.
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PART 6. STATISTICS
6.1. Please provide the following statistics of the year 2019 (or data of the last year
available)
•
•
•
•
•
•
•

The number of persons who benefited of legal aid.
The number of children who benefited of legal aid and the number of cases.
The number of legal aid providers (lawyers) in general.
The number of legal aid providers (lawyers) who provide legal aid to children (if
available).
Number of complaints about legal aid per year (total, including cases not related
to children).
Number of complaints where the beneficiary of legal aid is a child (if available).
If you have data, please provide statistics representing backgrounds of complaint?

PART 7: CASE LAW
7.1.
Please present national case law of higher courts for the period 2015-2020
(focusing on appeal and supreme court decisions) dealing with the access to legal
aid for children in criminal proceedings (for example cases dealing with difficulties
to access legal aid, absence of access to a lawyer etc.). Please discuss 5-10 most
important decisions/rulings. If less than 3 cases will be find in this period, please
refer to the years 2010-2020.
Please use this table. Attach the full text of decisions (no translation required).
Case
reference
(court,
decision
number and date)
Main issue of the
case
Summary of the
facts
Summary of the
findings
Conclusion
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4. Semi-structured interviews for field research

Legal aid for children in criminal proceedings:
developing and sharing best practices
JUSTICE PROGRAMME, JUST- AG- 2019/JUST- JACC-AG-2019-802059
INTERVIEW GUIDELINES

Note: The questions below present the guidance for the interviewer. While most of the
questions should preferably be covered, the interviewer might consider skipping some
questions (if they are not relevant for a particular interview) or adding some new ones
(that appear to be more relevant) or adjusting the questions for the national context and
specialization of interviewee.

PART 1: GENERAL QUESTIONS
1.6.
Please tell about your professional experience. On which kind of cases do
you work? What part of your work form legal aid cases?
1.7.
What is your academic background?
1.8.
How many cases involving suspected or accused children have you dealt
with? (Please give us an idea on how many children you represent each year or
each month)
1.9.
Where do you work? (precise if it is the capital, a big city, a small city)
Training and skills of legal aid providers (other specialists)
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1.10.
In your opinion, should lawyers (prosecutor, judge, etc.) who work with
children who are suspected or accused persons in criminal proceedings have
special skills and knowledge comparing to those who work with adults? If yes,
could you please describe the skills and knowledge that lawyers working with
children should acquire? (if possible, please use examples of your professional
experience in order to present concretely why these skills and knowledge are
particularly useful)
1.11.
Have you ever participated in any training focused on the juvenile justice/
rights of the child/juvenile delinquency, etc.? How often do you have opportunity
to participate in such trainings? Do you think it is important for you to have specific
training in children’s rights?
PART 2: NATIONAL LEGAL AID SYSTEM
2.11.
In national law of [your country] there are several requirements for lawyers
that intend to provide legal aid to children in criminal proceedings. For example,
[list several national requirements]. Are, in your opinion, requirements for lawyers
that intend to provide legal aid to children adequate? Please explain in more detail.
2.12.
Is there a list of specialised legal aid for children providers (lawyers)
available to beneficiaries? How legal aid beneficiaries learn about it?
2.13.
Are there standards on providing legal aid for children (guidelines on childfriendly legal aid) available in your country? If yes, is it useful in your daily work? If
no, is there a need of such standards/ guidelines? Why?
2.14.
Do you collaborate with other experts (psychologists, social workers, etc.),
in what cases? How they help you to deal with the case?
2.15.
Is there an individual assessment of suspected or accused children in your
country? If yes, do you have access to the portion of the file relating to the minor’s
individual assessment? Do you work with other actors/professionals for this
purpose? If the individual assessment is available, do you use it in your defence?
2.16. How is lawyer’s work quality externally assessed? (for example, peer review,
interviews with Bar association, etc.) Has your work ever been assessed?
2.17. Do you feel that fees for lawyers providing legal aid to children are adequate?
(taking into account work load, etc.) Do you think the fees should be different?
Why?
PART 3. DEALING WITH THE CASE
Appointment
3.1.
Please describe your designation process (who contacts you? how are you
contacted? are you usually chosen by an adult (e.g. parents of the young person)
or appointed through the legal aid system?).
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3.2.
What initial information (before meeting the child) do you receive about the
child and the case against him/her? From whom? Do you feel that you are
sufficiently informed about personal circumstances of the minor?
Contacts
3.3. How, when and where you have your first contact/meeting with the juvenile?
3.4. How do you start the meeting?
3.5. What information do you give him/her about his/her rights, procedural rights and
the procedure itself?
3.6. In general, where do you meet the child in person? How often? How long do the
meetings last? Are the meetings confidential? Are the meetings recorded (is it
noted somewhere that you met with the child on a particular date, length of the
meeting, etc.)?
3.7. Does anyone else attend the meetings? Are the parents/guardians present? Can
the child request that someone else attend (who?)?
3.8. If the juvenile is deprived of liberty, how do you contact them? What are the
possible ways to contact him/her? Is time available for that contacting proper? Are
you aware of the conditions in which the young person is calling you? (in a corridor
with educators who can hear, etc.).
Presence and role
3.9. When/at what stages of the procedure are you present to assist the child? During
these stages, what is your role? When is your presence mandatory?
3.10.
Before the police, court/judge hearing, do you have enough time to meet
the young person and access his/her file? What happens if you are not present
(late, etc.)?
3.11.
Do you assist the juvenile throughout the entire proceedings?
3.12.
Have you ever experienced situations in which the young person disagreed
with you? In what way? What was your reaction?
3.13.
Have you ever experienced situations in which the young person wanted to
change lawyer? What was your reaction?
Language used and relationship
3.1. Is there any special strategy for building relationship with the child that you use
(examples for the interviewer: taking off your jacket to look less formal, sitting next
to him/her, small-talks about child’s interests, etc.)?)
3.2. What do you do if the juvenile is not willing to cooperate/ talk to you?
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3.3. Have you ever had young clients who did not speak the same language as you
do? If so, did you work with an interpreter? Are interpreters available? Is their
intervention always free for the youth?
3.4. Did you get/use translations of certain documents? Is it free for the youth?
3.5. Is there any form of organized support for parents in juvenile justice cases?
3.6. Do parents give you orders or influence your work?

PART 4. PROSPECTS FOR IMPROVEMENT
4.1. Could you please indicate the most relevant (in your opinion) obstacles and
challenges when providing legal aid to children in conflict with the law? Please
explain in more detail.
4.2. How would you suggest to improve the provision of legal aid to juveniles
(examples for the interviewer: to assign more time to build relationship with the

child, more time to prepare for the case, to change the remuneration system, to
require certain skills from lawyers, continuous trainings, etc.)?
4.3. Could you give concrete examples of difficulties encountered and practical
recommendations for efficient changes of the legal aid system?
4.4. Is there anything else you would like to add?
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