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Introduction
This report was written when implementing the EU co-funded project Legal aid for

children in criminal proceedings: developing and sharing best practices (LA CHILD).
The Project is implemented by the consortium consisting of Law Institute of Lithuania
(LIL), Defence for Children International (DCI) - Belgium) and Center of Integrated Legal

Services and Practices (CILSP, Albania). It started in February 2020 and will end in
December 2021.
This research report summarizes the desk and field research led in Belgium by Defence
for Children International (DCI) – Belgium on Legal Aid for Children in Conflict with the
law in the framework of the LA Child project.

The research was led in Belgium by Eva Gangneux, advocacy and project officer
in justice for children, with the support of Blandine Lens, jurist and assistant
project officer in children's rights, Emna Mzah Miralles, project officer in justice
for children and Floriane De Stexhe, jurist and assistant project officer in
children's rights.

The LA Child project

The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
The Project activities started with evaluation of regulation and practices in European
States when providing legal aid for children in conflict with the law. This report is the
result of the research led in Belgium. Results of the research among Europe will be
collected, they will be analysed by the project researchers and a summarising report
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will be drafted. The prepared report will identify the main challenges encountered as
well as best approaches to achieving effective and efficient legal aid for children.
Later on, the Project team will draft the Guidelines on providing legal for children in
conflict with the law and its ‘child friendly’ version. In addition, in the beginning of
2021, an online international conference is planned: experts from different States will
share their knowledge and insights. Furthermore, in 2021 tailored practical trainings to
lawyers, judges, legal aid board members and social workers will take place in Lithuania,
Belgium and Albania. The final event of the Project will be a roundtable discussion in
Brussels where key Project outcomes and best practices will be presented and
discussed.

Methodology of the project
Methodology of the first part of the research: the desk research

A common questionnaire was developed for the desk research (see annex). It was
completed regarding Lithuania by the Law Institute of Lithuania, concerning Albania by
the Centre of Integrated Legal Services and Practices, regarding Belgium by DCIBelgium and regarding eleven other European countries1 by DLA-Piper.
In Belgium, in order to complete this questionnaire for desk research, we mainly
consulted law and other legal resources, we also used a lot the resources published by
the two orders in Belgium (the Order of the Flemish bar association and the Order of
the French and German speaking bar associations).
We mobilized resources from past projects on justice for children of DCI Belgium such
as My Lawyer, My Rights, AWAY and Pro Jus.
For the research on case law, we used an online data base, but even with an access to
this database we, once again, conclude that in Belgium case law on children’s rights
(including children’s justice) is not accessible at all, not even to lawyers defending

1

Austria, Czech Republic, Finland, France, Germany, Hungary, Ireland, Italy, Poland, Spain and

Sweden
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children, which constitute a big obstacle for the effectivity of children rights and their
defence in front of national jurisdiction.
Another obstacle we experienced is the lack of statistical data publicly available on legal
aid in Belgium.

Methodology of the second part of the research: field research

Following the desk research, the field research in Belgium involved the consultation of
15 juvenile justice professionals through 13 semi-structured interviews. In addition, it
was supplemented by three half-days of observations in Youth Courts.
The interviews were conducted between July and September 2020. In order to adapt to
the health requirements linked to the Coronavirus pandemic, 11 professionals were
interviewed remotely using teleconferencing software and 3 were interviewed in
person. In addition, one person answered the questionnaire in writing.
The interviews had an average duration of one and a half hour each and were
conducted based on the questionnaire, common to all project partners. The
questionnaire has undergone some modifications in order to adapt to the Belgian
context. As it was more specifically adapted to lawyers, it was adjusted for interviews
with professionals from legal aid offices and first-line legal aid organisations.
Each interviewee signed a consent form to participate in the research. The consent form
was designed to ensure the full informed consent of the participant, and included the
following information:
o

Information about the project and the use of the information provided;

o

Guarantees of anonymity;

o

The voluntary nature of participation in the research.

The choice of semi-directive interviews is justified by the desire to be able to analyse
comparable data between different countries, which explains the need for a common
questionnaire. However, space was given to broad questions that might allow the
professional to discuss particular themes and points that were not foreseen by the
research team and that correspond to the reality of the field.
5

Who are the interviewed professionals?

Fifteen professionals were interviewed: 11 of them are youth lawyers, 4 manage a legal
aid office or have a role in their legal aid office, 2 are social workers who deal with
children in conflict with the law.
All the lawyers we met practise youth law, and therefore work with children in
vulnerable situation and children in conflict with the law. Most of them practise
different legal fields, including family law, immigration law (with a focus on children),
criminal law etc.
Among the professionals we met, many are those who have or have had other
responsibilities related to legal aid for children in conflict with the law. We note that
five of them have been or are presidents of the youth section of their Bar Associations.
Five of the interviewees have been or are active in one of the Belgian Bar Associations.
Several of them are also administrators or members of associations related to the rights
of children, trainers or mediators.
Among the lawyers we met, the proportion of their work that is related to legal aid
varies significantly. For some of them, legal aid represents 100% of their activity. For
others it is 80, 50 or even only 20% of their activity. In Belgium, when they represent
children they automatically work under legal aid.
The number of children in conflict with the law that each of these lawyers represents
differs a lot. Some of them represent around 50 children suspected, accused or
convicted of an offence each year, while others represent less than 10 per year.

Selection of professionals for interview

More than 90 requests for interviews have been sent. The major obstacles encountered,
which explain the low rate of positive responses, were: the availability of juvenile justice
professionals who generally have a very busy schedule and, in addition, the summer
period and the fact that the registers of lawyers available on the websites of the Bar
Associations are not up to date. It should be noted that the possibility of organising
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distance interviews has encouraged positive responses from professionals who
considered it to be a saving of time and flexibility.
Based on the observation that legal aid for children in conflict with the law and juvenile
law varies throughout Belgium, we have tried to achieve a certain geographical
representativeness, particularly by considering:
o

The participation of professionals working on the territory of different Bar
Associations: Bar Associations have many competences in the field of legal aid
(organisation, training of lawyers, control of services etc.), but they do not all
have the same practical approach, the same size and the same means.
Consequently, an inventory of the situation regarding legal aid for children in
conflict with the law in Belgium requires the participation of professionals from
different Bar Associations (professionals working in the territory of 11 Bar
Associations out of the 20 existing in Belgium participated in the interviews).

o

Demographics: we made sure to interview professionals working in large and
medium-sized cities and in rural areas, where the practices, realities and
challenges encountered are not always the same.

o

Representation of the three linguistic communities of Belgium: in Belgium,
juvenile justice is a competence of the communities (federated entities).
Therefore, we took care to interview as many professionals from all communities
as possible. As the German-speaking community of the country is in a very small
minority, we interviewed only one person from this community and mainly
ensured the representation of the two other communities (the French and
Flemish communities).

We wanted to guaranty gender representation, mainly by ensuring that at least half of
the interviewed people would be women. Given that the profession of youth lawyer is
overwhelmingly exercised by women in Belgium, we finally interviewed a large majority
of women.
In addition, given that the training is constantly evolving, we interviewed young lawyers
who are still in training or who have just completed it, but we also made sure to
interview lawyers with longer professional experience.
7

We would like to warmly thank all the professionals who answered our
questions and thus greatly contributed to the progress of this project !
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Key definitions
Legal aid means the provision of legal advice, assistance and representation at the
expense of the State on the conditions and in accordance with the procedures
established under the national law for persons detained, arrested or imprisoned; for
persons suspected or accused of, charged with or convicted of a criminal offence; and
for victims and witnesses in the criminal justice process. Legal aid includes legal
education, access to legal information and other services provided through alternative
dispute resolution mechanisms and restorative justice processes.2
Child - is a human being under the age of 18.
A child in conflict with the law is a person who has reached the age of criminal
responsibility but not the age of majority (under 18 years old), who is suspected or
accused of having committed an offence under his national criminal law. (CRC/C/
GC/10, Introduction, §1) The age that needs to be taken into consideration to determine
whether a child is in conflict with the law is the age at the time of committing the
offence, not later than that.
Legal aid provider means any person who is providing legal aid pursuant to national
law.
Legal aid authority means the authority established under the national law for the
purpose of managing, coordinating and monitoring the provision of legal aid.3
Young / Youth: the terms "young" or "youth" are used very often in this report. It
should be noted that it is used as a synonym for a child, i.e. any person under the age
of 18. The term 'young person' is mainly used in interviews with child justice
professionals in Belgium. It is the term used in many legal sources: in Belgium we speak
of "youth law", "youth lawyers" etc. This explains the use of this term by the
professionals interviewed. Moreover, it seems to correspond better to a term with
which the children in conflict with the law with whom these professionals work could
identify since they are generally adolescents.

2

Model Law on Legal Aid in Criminal Justice Systems. United Nations. Vienna, 2017.:

www.unodc.org/documents/justice-and-prison-reform/LegalAid/Model_Law_on_Legal_Aid.pdf
3

Ibid.
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Acronyms
AMO Services d’aide en milieu ouvert (support services in open environment)
AVOCATS.BE Ordre des barreaux francophones et germanophone de Belgique (Order
of the
French and German speaking bar associations)
BAJ Bureau d’aide juridique / BJB Bureau juridische bijstand : Legal aid office
CAJ Commission d’aide juridique (Commission for legal aid)
CCP Code of criminal procedure
CPAS Centres publics d’action sociale (Public centres for social action)
DGDE Délégué générale aux droits de l’enfant de la Fédération Wallonie-Bruxelles
(General Delegate of the Youth Support of the Wallonia-Brussels Federation)
FQI (fait qualifié infraction) Act deemed to constitute an offence
FJD Federal justice department
GI Gemeenschapinstelling (Community institutions of child protection for the Flemish
Community)
IPPJ Institut public de protection de la jeunesse (Public institutions for the Frenchspeaking community)
M.B. (Moniteur Belge) Official journal
OVB Orde van Vlaasme balies (Order of the Flemish bar association)
KRC Kinderrechtencommissaris (Commissioner for Children’s Rights of the Flemish
Community)
PR Police report
SAC (Sanction Administrative Communale) Administrative Sanctions
SDJ Service droit des jeunes (Juvenile’s right service)
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First Part: National Legal Aid System
Quick brief on the structure of Belgium
In order to facilitate the reading of this report we would like to precise that “Belgium
is a federal State composed of Communities and Regions.”4. Belgium comprises:
-

three Communities: the Flemish Community, the French Community and the
German-speaking Community5;

-

and three Regions: the Flemish Region, the Walloon Region and the Brussels
Region.6

Juvenile justice is now ruled by the Communities. First line legal aid is a competence of
the Communities; second line Legal Aid remains a federal competence.

I.

Description of the legal framework regulating the legal aid
system in Belgium

In Belgium, legal aid refers to both first line and second-line legal aid.
First-line legal aid is defined by law as "legal aid granted in the form of practical information,
legal information, a first legal opinion or a referral to a specialized body or organization" (art.
508/1, §1 of the Judicial Code). This falls within the competence of the communities.
Concretely, it consists of a face-to-face consultation during a duty office or an appointment or
a telephone consultation. This consultation is of short duration (the decrees relating to first-line
legal aid stipulate that three consultations must be carried out every hour). It is provided by
lawyers or legal aid organizations. The organization of first-line legal aid provided by lawyers
is based on the commissions for legal aid (CAJ), there is one such commission in each judicial
district and two in Brussels. Lawyers involved in first-line legal aid are placed on an annual list
by the Bar Associations. First-line legal aid is free of charge.
Second-line legal aid refers to "legal aid granted to a natural person in the form of a detailed
legal opinion or legal assistance within or outside the framework of a procedure or assistance

4

Article 1 of the Belgian Constitution

5

Article 2 of the Belgian Constitution

6

Article 3 of the Belgian Constitution
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with a lawsuit, including representation" (art. 508/1, §2 of the Judicial Code). This falls within
the competence of the Federal State. It is carried out by lawyers and organized by legal aid
offices (BAJ). The lawyers appointed by the legal aid offices to intervene in the framework of
second-line legal aid are those who are registered on the list drawn up annually by the Bar
Associations. Second-line legal aid may be free or partially free of charge. The allocation of
this legal aid depends on the requirements detailed in question 3.1.

II.

List of laws and policy documents regulating legal aid in
Belgium

1. Law applying to all Belgium

The Belgian Constitution, article 23: “Article 23, Everyone has the right to lead a life
in keeping with human dignity. To this end, the laws, federate laws and rules referred
to in Article 134 guarantee economic, social and cultural rights, taking into account
corresponding obligations, and determine the conditions for exercising them. These
rights include among others: (...) 2° the right to social security, to health care and to
social, medical and legal aid “
Articles 508/1 to 508/25 of the Judicial Code, (integrated by the law of 1998 (L 199811-23/34) and modified by various laws including laws of July 6th, 2016 and December
21st, 2018.). These articles set the basic principles regarding legal aid in Belgium and
fundamental definitions, both regarding first and second-line aid. Since 2014,
communities are responsible for first-line legal aid. Thus, the provisions of the Judicial
Code as laid down by law concerning first-line legal aid remain in force until a decree
is adopted by each community. A decree has been adopted by the French-speaking
community and is in force to date, a decree was adopted in 2019 by the Dutch-speaking
community and has not yet entered into force to date, no decree has been adopted by
the German-speaking community.
The Royal Decree of 18 December 2003 determining the conditions for access to
totally or partially free second-line legal aid and judicial assistance, as amended and
updated in 2020. Defines the requirements for receiving totally or partially free secondline legal aid and judicial assistance.
12

19 MARCH 2017. - Law establishing a budgetary fund for second-line legal aid. This
law concerns the financing of second-line legal aid and was amended by the Law of
April 2017 and by the Constitutional Court ruling No. 22/2020 of 13-02-2020 (M.B. 2002-2020, p. 10056), which nullified certain provisions of the law. This law is applicable
through the Royal Decree of 26 April 2017, Royal Decree implementing the law of 19
March 2017 establishing a budgetary fund for second-line legal aid.
19 JULY 2016. - Ministerial Decree fixing the nomenclature for services provided
by lawyers in charge of totally or partially free second-line legal aid. This ministerial
decree sets out the system of remuneration for lawyers intervening in the framework
of second-line legal aid. (See Question 2.8)

2. Legislation only applying to French-speaking Community

13 OCTOBER 2016. - Decree on the approval and subsidization of partners
providing assistance to litigants: following the transfer of competence for the
regulation of first-line legal aid from the Federal State to the communities, this decree
regulates first-line legal aid. It therefore replaces certain provisions of the Judicial Code
within the French-speaking community. This decree is implemented through the
governmental decree of the French-speaking Community of 17 May 2017 and the
ministerial decree of 17 May 2017.

3. Legislation only applying to Flemish Community

26 APRIL 2019. - Decree on courthouses and first-line legal aid: following the
transfer of competence for the regulation of first-line legal aid from the Federal State
to the communities, this decree regulates first-line legal aid. It therefore replaces
certain provisions of the Judicial Code within the Flemish community.
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4. Rules set out by the Orders

Code of ethics of the Order of the French- and German-speaking Bars of Belgium
(avocats.be), made compulsory by the regulation of 12 November 2012 (published in
the M.B. on 17 January 2013, entered into force on 17 January 2013) and modified by
numerous regulations of the order, extranet version of 1 october2020. The code of
ethics includes rules relating to the defense of children and legal aid in general. In
particular, rules relating to the change of lawyers, conflicts of interest, youth sections
within each bar association, criteria for being registered as a youth lawyer and the
training of lawyers. It also includes information relating to informing clients about legal
aid and the obligation to comply with the legal aid compendium.
Code of ethics for lawyers of the Orde van Vlaamse Balies (OVB), the Flemish Bar
Association. Includes, inter alia, the obligation to inform clients about second-line legal
aid, succession of lawyers in second-line legal aid, certain rules relating to lawyers
providing first-line legal aid and professional training.
The Second-line legal aid Compendium, September 2019, published by the OVB and
the OBFG is a compendium of all applicable texts on second-line legal aid and is
intended to create a "uniform guideline" for second-line legal aid.

III.

Particular references to legal aid to children in these
documents

Among the above-mentioned documents, specific reference is made to legal aid for
children in the following documents:
The Royal Decree of 18 December 2003 determining the conditions for access to
totally or partially free second-line legal aid and judicial assistance, as amended by
the Royal Decree of 3 August 2016, includes a reference to children art. 1 "§ 4. The
minor is entitled to totally free legal aid upon presentation of the identity card or any
other document establishing his or her status.”

14

The Ministerial Decree of 19 July 2016, fixing the nomenclature for services
provided by lawyers in charge of totally or partially free second-line legal aid: the
nomenclature includes references to legal aid for children. In particular, the points in
juvenile law (category 7 of the nomenclature) are detailed.
The Code of ethics of the French- and German-speaking Bar Associations of
Belgium includes references to legal aid for children, especially articles 2.20 to 2.25:
-

Article 2.20 deals with the role and position of the youth lawyer.

-

Article 2.21 talks about the choice, change of lawyer and the independence of
the lawyer from the legal representatives.

-

Article 2.22 refers to conflicts of interest and the representation of the child as
well as his or her legal representatives.

-

Article 2.23 discusses professional secrecy.

-

Article 2.24 specifically touches on the organization of legal aid for juveniles
since it concerns the youth sections within the bar associations, specifically the
training and conditions for a lawyer to be a member of the youth section. Since
October 2020, this article also stipulate that bar associations are in charge of
organizing on-duty youth lawyers for police hearings.

-

Since the October 2020, an article 2.24bis was included in the Code, it specifies
rules regarding on-duty lawyers for police hearing;

-

Article 2.25 provides that the lawyer appointed for the juvenile must, as a matter
of priority, be a member of the youth section.

The compendium on second-line legal aid includes, inter alia:
The rules concerning entirely free legal aid for children: "The minor is entitled to
completely free legal aid, regardless of his or her situation. (...) A minor who has reached
the age of 18 and who appears under the Youth Protection Act for acts committed
during his or her minority is considered a minor and continues to benefit from the
irrebuttable presumption. This also applies to minors appearing in the context of S.A.C.
(administrative sanction), and, where appropriate, before a court. When parents
intervene qualitate qua for their child who has not reached the age of 18, their income
15

is not considered. This situation should not be confused with the intervention of the
parents in their own name, for example as a civilly liable party.”7
The rules regarding the assignment of a lawyer in the context of second-line legal aid
for a child: the compendium recalls article 54bis of the Law of 8 April 1965 regarding
the protection of the youth, the way minors having committed an act deemed to
constitute an offence must be treated and the reparation that the victims are entitled
to when the act has caused them damage.
The nomenclature mentioned above, also specially mention legal aid to children.

IV.

Organisation of the Legal Aid System in Belgium

1. Organisation of first-line legal aid

Since the sixth reform of the State (2014), this competence has been transferred from
the federal State to the communities. In the French-speaking community a decree was
adopted in 2016, partially amending the relevant articles of the Judicial Code.8 In the
Flemish Community a decree was adopted in 2019 (it is not yet in force) which also
amends some articles of the Judicial Code in the Flemish Community.9
For the French-speaking community: the six Commissions for Legal Aid in first line (CAJ)
and the legal aid organisations are in charge of first-line legal aid. The CAJs have their
own legal personality, as well as the organisations since they are associations. There is
one CAJ per judicial district in Wallonia and one French-speaking CAJ in Brussels. The
French-speaking CAJs are composed of representatives of the bar associations. The
CAJs organise, in each judicial district, front-line legal aid provided by lawyers. The
decree also provides for the approval of first-line legal aid organizations (to this day,
five organizations have been approved). The subsidies granted to the CAJs and first-

7

page 24, point 3.1.3, "Minors: irrebuttable presumption"

8

French Community, 13 OCTOBER 2016. - Decree on the approval and subsidization of partners

providing assistance to litigants
9

Flemish Community, 26 APRIL 2019. - Decree on courthouses and first-line legal aid
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line organizations are awarded and managed by the government of the Frenchspeaking community.
In the Flemish community: the CAJs organize first-line legal aid in each judicial district.
There is a CAJ in each judicial district in Flanders and a Dutch-speaking CAJ in Brussels.
According to the decree, which has not entered into force yet, they will be composed
of representatives of the bar associations, representatives of the "integrated broad host
partnership"10 and representatives of organizations working with the most vulnerable
target groups. The CAJs are subsidized by the Flemish government.
In the German-speaking community: the CAJ of Eupen organizes first-line legal aid.
The first-line offices organized by the CAJs can be located in various institutions (CPAS,
maisons de justice, BAJ etc.).

2. Organisation of second-line legal aid

Remains a federal competence. Second-line legal aid is organized by the Legal Aid
Offices (BAJ). A legal aid office is established in each bar association by the Council of
the Bar Associations.11
Their « general mission is to enable the litigant to benefit, when he can, from a legal
aid lawyer »12. Legal aid offices particularly organise each week time periods during
which people can, with or without an appointment, go to the office and ask for a legal
aid lawyer to be appointed to them (some of the offices that are associated with the
Commissions for legal aid also organise first-line legal aid consultations). The Legal Aid
offices should offer to the litigant who does not speak the language of the proceedings
a lawyer who speaks the same language as him or her, or failing that, an interpreter.
They also follow up and control the closing reports: the annual reports lawyers write in
order to be paid for their interventions within the framework of legal aid. Indeed, the
legal aid offices are responsible for allocating points to lawyers and transmitting the

10

Flemish government decree, 9 february 2018, on local social policy, article 9

11

Art 508/7 Judicial Code

12

Extract of an interview
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total number of points allocated each year in order to establish a global and national
account.
Depending on the size of the Bar Association to which they belong, the legal aid offices
have a different structure and size. Some rely exclusively on lawyers who continue to
practise in parallel, others also have employees who may be honorary lawyers, jurists
or have another background.
The Order of the Bar Associations establishes and updates the list of lawyers who
intervene within the framework of legal aid provision. This list includes the subjects that
lawyers practice and for which they undertake to follow a training.

3. Legal Aid specialised for children

In the French-speaking community, the Juvenile’s right services (SDJ) are associations
specialised in offering first line legal aid to children. These associations are support
services in open environment (AMO). They intervene in a non-binding manner. The
specific feature of the SDJ is that they use the law as a tool for social work. They carry
out two types of action:
-

Actions within the framework of individual aid. Within this framework, the
Juvenile’s right services offer social-legal consultations and can also, at the
request of the child, provide individual support over the longer term;

-

Actions with a more collective dimension, these aim to provide socio-legal
information on a larger scale and can take the form of interpellations,
animations, collective actions, etc.

Concerning the specialisation of the first line organised by the CAJs (and therefore
provided by lawyers): the research carried out as part of the My Lawyer, My Rights
project highlighted the fact that "In some juridical districts, specific youth law offices
are organised once or several times a month. Some of these services are even organised
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within the IPPJs. »13. During interviews, we learned that one of the Juvenile’s right
services provide first line legal aid inside some IPPJs.
As regards the second-line legal aid, it is organized by the legal aid offices, and the
lawyers who participate are those on a list maintained and updated annually by each
bar association. Lawyers who are appointed for children by the legal aid offices should
be specialised lawyers who are registered on the youth lawyer list of their bar
association.

V.

Funding of legal aid in Belgium

1. Funding of first line legal aid

First-line legal aid is funded by the Communities' budgets, which pay grants to
approved partners (mainly CAJs, but also to few approved first line legal aid
organisations).
In the French-speaking Community, the amount of the grant is set for each service
provided by ministerial decree. This grant is determined based on staff costs, operating
and investment costs and is indexed each year. Finally, the amount of this unit grant is
adjusted in each judicial district after having considered the density, the average per
capita income and the cost of an average dwelling14. The amount of the unit grant
determined by the ministerial decree of 17 May 2017 is approximately 50 euros (the
highest being 51.70 euros in Brussels, and the lowest 49.60 euros for the Hainaut
district)15. This financing framework stipulates that first-line legal aid providers must
provide three consultations per hour. The CAJs and other approved partners for first-

13

Defence for Children International Belgium (DCI Belgium), My Lawyer, My Rights project, The

role of the youth lawyer in welfare and criminal proceedings in Belgium, National Report for
Belgium, February 2017, page 52
14

Governmental decree of the French-speaking Community of 17 May 2017 implementing the

decree of 13 October 2016, articles 22 to 27
15

Ministerial decree of 17 May 2017 implementing the aforementioned governmental decree
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line legal aid then receive an annual subsidy corresponding to the multiplication of
their annual consultations target and the unit amount applicable to them.
In the Flemish Community: the Flemish government subsidizes the first-line CAJs
"within the limits of the available budgetary funds"16 and on the basis of a multi-year
plan established by each CAJ.
In the French-speaking community, legal aid providers who work with "approved
partners" other than CAJs are employees of these organizations, all of which are nonprofit associations.
All over the country, lawyers who work with CAJs as part of first-line legal aid are paid
by the CAJs.

2. Funding of second line legal aid

The second-line legal aid is financed by the Federal State’s budget. Each year, the
Federal justice department pays an allowance for second-line legal aid to the Frenchand German-speaking Bar Associations of Belgium and to the Flemish Bar Association,
which are in charge of distributing the allowance to second-line legal aid providers.
This includes the allowance for lawyers as well as the costs related to the organization
of the BAJs.17 Under the Law of 19 March 2017, a budgetary fund for second-line legal
aid has been created. This fund aims to finance this second-line legal aid and is financed
by contributions from litigants.
Within the framework of legal aid lawyers cannot directly request payment of fees from
the litigant who benefit from legal aid (article 508/9 of the Judicial Code).
The lawyer is paid through the intermediary of the legal aid offices, which are
themselves funded by the Ministry of Justice according to a point system.
Every year (in June), lawyers submit a report to the legal aid office they work with. In
this report, they declare the services they have provided in the context of legal aid.

16

Flemish Community, 26 APRIL 2019. - Decree on courthouses and first-line legal aid, art. 39§1

17

Judicial Code, Art 508/19 et 508/19 bis
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Based on this report, the legal aid offices award the lawyer a number of "points". This
number of points awarded by the legal aid office based on the nomenclature: the basic
document establishing the number of points to be awarded per type of act performed
by the lawyer in the context of legal aid. The nomenclature provides for both basic
points, allocated per represented litigant, and detailed points, allocated per service,
which may be added to the basic points. The nomenclature currently in force was
adopted by the Ministerial Decree of 19 July 2016.
Through its President, each Bar Association will then communicate the total number of
points to the Order to which it belongs (the Order of the Flemish Bar Associations or
the Order of the French-and German-speaking Bar Associations of Belgium).
Then, the Orders will communicate the total to the Minister of Justice.
Each point corresponds to a specific amount of money and the remuneration of the
lawyer who intervenes in the context of legal aid will therefore be equal to the
multiplication of the number of points he has justified, multiplied by the amount linked
to this point.
The value of the point is determined, each year, by dividing the amount of a closed
budgetary envelope established by the Ministry of Justice and divided by the number
of points awarded to all lawyers in the Kingdom. For services completed during the
judicial year 2019, the value of the point was set at 75 euros.
Consequently, the value of the point is not known by the lawyer when he or she
provides a service. It also means that the lawyer's remuneration for each service
decreases as the number of legal aid interventions increases (the amount of the
envelope is divided by the number of points awarded).
Another consequence of this funding system is that lawyers are paid for their legal aid
work long after they have completed the act (sometimes almost two years later).
Payments are generally made in May or June of the year in which the calculation of the
value of a point was sent to the Minister of Justice, i.e. in the calendar year following
the judicial year in which the closing report was submitted.
Nowadays, one point is supposed to correspond to approximately one hour of work by
the lawyer. For example, the classic flat rate for a lawyer representing a child in conflict
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with the law is six points. To which other points can be added for additional acts, e.g.
an additional hearing is worth two more points.
The remuneration of lawyers who provide legal aid in Belgium is therefore very special.
The deferred remuneration, the uncertainty about the amount of a legal aid point and
the obligation to systematically prove the truthfulness of the services are elements that
were highlighted a lot during the interviews. The majority of the lawyers interviewed
do not seem to be satisfied with the system. We will address this issue in the last section
regarding challenges.

3. Differences regarding fees for legal aid for children or for adults

In first-line legal aid there is no difference in the funding of legal aid providers assisting
an adult or a child.
Concerning the second-line legal aid, the nomenclature (which is the document of
reference for the allocation of "points" worthy of remuneration to lawyers in the context
of second-line legal aid) provides for a specific "youth law" category. Thus, one might
think that there is indeed a difference in remuneration between providing legal aid to
adults and children. However, if we look specifically at legal aid for children in conflict
with the law and compare the "youth law" and "criminal law" categories of this
nomenclature, we cannot conclude that there is a difference in remuneration.
Indeed, for (a priori) comparable acts, the same number of "points" is awarded to
lawyers who intervene in the context of legal aid to represent a child and to lawyers
who intervene to represent an adult. It should be noted that, for example, for the
representation of a child accused or suspected of an act deemed to constitute an
offence, the lawyer receives six points as a basis (see nomenclature, point 7.1.1); a
lawyer defending an adult before a criminal court would also receive a basic package
of six points. Furthermore, we also see that assistance during a police hearing results
in the same number of points for the lawyer, regardless of whether she or he represents
an adult or a child.
Moreover, the fees of a lawyer representing a person (child or adult) in the context of
legal aid do not vary depending on the type of procedure, since the value of the "point"
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is the same for everyone. However, the nomenclature provides for the allocation of a
number of points that varies from one proceeding or act to another. This variation is
based on the time it should take the lawyer to perform the act, since one point should
more or less correspond to one hour of work.
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Part II: Legal Aid Providers
1. General requirements for legal aid providers in Belgium

Second-line legal aid is always provided by lawyers or trainee lawyers. In order to be
eligible for second line legal aid, lawyers or trainee lawyers must be registered and
maintained on the list of lawyers volunteering for second line legal aid18. This list is
established and updated each year by the Bar Associations (OVB and OBFG).
In order to practise as a lawyer, it is necessary to have obtained a university degree in
law (master's level, 5 years) and to be registered in a bar association. At the end of their
master's degree, young lawyers have to start by completing a 3-year traineeship, under
the supervision of a trainee master who is himself or herself a lawyer, while continuing
their training and passing an examination enabling them to acquire a certificate of
professional competence. They will then be included on the Register of the Bar.
First-line legal aid is provided either by approved organizations or by lawyers. In the
French community, the 2017 government decree, which further elaborates the 2016
legal aid decree, specifies that the granting of accreditation (and thus of funding) for
organisations as first-line legal aid organisations is made dependent on persons
providing legal aid having a higher education degree in law (article 2 of the decree);
the decree specifies that "other professional qualifications or experience may be
recognised by the administration if they are deemed relevant and sufficient for the
implementation of the mission"19. As the rest of the first-line legal aid is organised by
the CAJs, the criterion for providing legal aid in this framework is to be a lawyer.

18

Judicial Code, art 508/7

19

Government of the French Community, Arrêté implementing the decree of 13 October 2016

on the approval and subsidisation of partners providing assistance to citizens.
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2. Conditions for assisting a child and training of legal aid
providers

In order to be able to assist or represent a child in the context of second-line legal aid,
one must be a member of the youth section of one bar association. Some exceptions
to this principle remain, they are explained in the section on “designation process”.
It emerged from the interviews that there is no publicly accessible list of all the lawyers
specialised for children among Belgium. However, there is one within each Bar
Association and some of them are published on the website of the concerned Bar
Association. In Flanders, the union of lawyers for children is an association of lawyers
for children. On its website, the contacts of many specialist lawyers are listed:
https://www.jeugdadvocaat.be/The presidents of the youth sections in the various Bars
as well as the legal aid offices have access to the list of youth lawyers in their Bar
association.
There is a 'youth section' in the majority of Belgian bars, but the interviews allow us to
note at least one exception: this is not the case at the bar of Eupen, the Germanspeaking bar of Belgium. Due to its very small size, there is no section devoted solely
to a specialised subject such as youth law. There are only about fifty lawyers and they
are therefore required to work in many, if not all, subjects.
For the French and Dutch speaking Bars, in order to be part of the youth section, several
requirements are demanded. During the interviews, we note both similarities and
differences between the two orders of lawyers, but also between the different Bar
Associations. The code of ethics of the OBFG defines the conditions for a lawyer to be
registered and to remain on the list of the youth section, these conditions being part
of the initial and continuing training (article 2.24 of the code of ethics).
In order to be a member of the youth section lawyers firstly have to be volunteers and
adequately trained. The interviewees told us about the initial training requirements
for joining a youth section.
For lawyers of the French-speaking Bars, it is necessary to have passed the youth law
examination of the CAPA courses (the certificate of aptitude for the legal profession
which trainee lawyers must pass). The code of ethics of the OBFG (article 2. 24) specifies
25

that, in order for a lawyer to become and remain a member of the youth section of his
or her bar association, he or she must have completed the training determined by his
or her bar association, which includes instruction on legal texts and regulations specific
to children, including legislation relating to certain rights of persons subject to
interrogation as well as instruction enabling the lawyer to acquire knowledge relating
to the "socio-educational care network, an approach to the child based on the human,
psychological and medical sciences, communication and listening to children". The
code specifies that in order to be registered on the list, the lawyer must: have been
recognized as a specialist in child law; or have successfully completed the child law
course(s) of the “Certificate of aptitude for the profession of lawyer” (CAPA) in the 3
years preceding his or her application; or have completed continuing education in child
law (15 points in the previous 3 years, including at least 8 points of legal training).
For the Dutch-speaking Bars, it emerged from the interviews that all lawyers, in order
to practise as youth lawyer, must follow (or undertake to follow) the initial 80 to 100
hours course, entitling them to practise as a youth lawyer, and a three-day specialised
course on the issue of hearings of children by the police. The course of approximately
80 - 100 hours is particularly interdisciplinary. It includes psychology, sociology,
criminology, criminal law, public law, civil law, communication exercises with the child
and role-playing.
There is also an obligation to undertake an ongoing training. This generally applies to
all lawyers, but it specifically applies to lawyers who want to continue to represent
children because they have to prove a certain amount of ongoing learning as being
relevant to their youth law practice. If a youth lawyer does not fulfil his or her continuing
education obligations, he or she may be removed from the youth commission.
The code of ethics of the Order of the French- and German-speaking Bar Associations
requires the lawyer to demonstrate at least 18 points of training in youth law every
three years. Half of these points may be non-legal training, provided that it is useful for
the practice of child law (one training point corresponds to one hour of effective
attendance at a training programme; participation as a speaker results in the awarding
of two points per hour of effective attendance). The bar associations may set stricter
criteria for admission and maintain on the youth section.
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It emerges from the interviews that in Flanders, continuing education for youth lawyers
also seems to be compulsory in all Bar Associations.
Ongoing training can take different forms, the interviewees mentioned: attending or
participating in colloquia, lunch debates, seminars, webinars, workshops in schools, a
visit organised in a Public institution for Child protection (IPPJ), etc. These training
sessions can cover different themes and issues. The interviewees mention examples of
themes: presentation of reforms in youth law legislation, sexual criminality, parenthood,
criminal law in youth law, certain psychological aspects, etc. These trainings are mainly
organised by the bar associations and orders. However, associations, universities and
other actors may also provide certain training courses as part of the continuing
education of lawyers.
Children do not participate in the training of lawyers on a recurrent basis. However, it
should be noted that ad hoc training may include the participation of children. This is
the case of the training courses that will be organised as part of the Youthlab project
by DCI Belgium in 2021.
Each bar association can strengthen the obligations in terms of initial or continuous
training. Two particularly interesting practices should be noted:
-

In the Bar Associations of Mons and Charleroi, and certainly in other bars in
Belgium, there is an obligation of mentoring. A lawyer who is willing to become
a youth lawyer will have to learn alongside a mentor (a lawyer experienced in
youth law) by accompanying him/her to hearings, discussing his/her experiences
or asking him/her for advice on the handling of a first case. The aim is for the
young lawyer to have a referent, someone to whom he or she can turn in case
of questions or difficulties. One of the interviewees summed it up: "Mentoring

helps you to have a better understanding of the rules in practice, but it is mostly
about having support”.
-

“L’écolage”: one of the lawyers interviewed tells us that before practising
youth law she had to undergo a two-day training session with a youth lawyer on
duty at the Youth Court and then go for a cabinet interview with a youth lawyer.

The interviews also revealed some obstacles and needs regarding training for first- and
second-line legal aid providers:
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-

The limited availability of pertinent training in some regions;

-

The high cost of conferences and trainings;

-

A need for more training on the issue of unaccompanied foreign children;

-

The willingness to follow more innovative and flexible training courses (in the
sense that they could be more out of the box).

3. Skills and knowledge legal aid providers consider as required
to represent a child

All the professionals we interviewed believe that working with children in conflict with
the law requires specific skills and knowledge. We asked them about the
qualifications needed by juvenile justice professionals (specifying lawyers, first-line
legal aid providers, judges and prosecutors). The answers are concerning all these
professionals, but some are more specific to youth lawyers.
The professionals interviewed believe that a good knowledge of the law is essential.
However, most of them stress that law is only a part of the necessary skills. They
emphasise the need to have a very good knowledge of youth law, which is a specific
and complex subject in Belgium. But also, to have a good knowledge of the procedures
applicable to children and of the philosophy of youth law, which is very different from
criminal law as it is protective and not repressive. Several interviewees specified the
need for lawyers to have skills in other branches of law, in particular criminal law, civil
law or public law. One of them stated that « the aim is to specialise in all areas of law

but always in matters that specifically concern young people. (...) They have problems
in many areas of law. So, we have to specialise horizontally so that they can find what
they need in all areas of law ». This solid knowledge seems to be essential both for the
good assistance given to the child, but also plays a role in the trust that he or she will
put in the person who provides him or her with legal aid (first or second line).
Some professionals stress the need to know the actors and institutions involved in
the socio-educational field. More specifically: which institutions and local network
could help children with specific problems (criminality, poverty, loneliness, etc)?
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Although this is not exactly a competence or capacity, several professionals
nevertheless mention the importance of having the will to work with children.
Moreover, many of these professionals emphasise the importance of « knowing how
to talk to young people », being able to make themselves understood. To do so, they
point out that it is necessary to use an adapted vocabulary, to have special skills in
interpersonal communication which allow them to both listen and talk with them. These
skills are particularly useful in order to inform the young person well and to develop a
relationship of trust with him/her.
Secondly, several of the competences and skills mentioned seem to be particularly
aimed at ensuring that justice professionals are able to understand the children and
their situations, implying that such an understanding is necessary for the development
of a relationship of trust, to understand the will of the child, to be able to represent the
child, to be able to propose the most appropriate measures etc.
One of the professionals interviewed illustrates this issue: « Sometimes it is essential to

know how to understand what is hidden behind the words of a child and to be able to
figure out on the basis of a few words what his or her real situation is, what his or her
real will is ».
In order to understand these children, the professionals interviewed highlighted
several elements:
-

The knowledge required can be found in several disciplines such as
psychology, sociology and criminology;

-

knowledge is particularly necessary in terms of child development, « to be

aware of what is going on, when it is going on" but also because "it is necessary
to have some knowledge about the fact that children do not think in the same
way as an adult »;
-

« You have to be able to put yourself back in their situation, to be empathic

», through this and other testimonies, professionals emphasise that
understanding a young person is not only a matter of knowledge but also of
personal qualities (a certain knowledge of how to be, soft skills are necessary)
-

It is important that professionals that are working with children "know how
children work and what the interests of today's youth are". The example of
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social media is given in an interview. They play a considerable role in the lives of
today's youth; they are constantly evolving and are the ground for many
offences. It is therefore necessary that all justice professionals who intervene for
an offence directly linked to a social media know what it is all about. As for the
lawyers who must advise and represent the child, they cannot be able to take on
well this role without understanding the environment in which the child they
represent is living.
-

Knowledge and skills in understanding "cultures that are different than
their own" are essential for justice professionals. One of the interviewees
illustrates why this is important through different examples, mentioning that

"there are cultures and families that work differently from ours. There are things
that are unacceptable, such as trafficking, but there is a spectrum between what
we do and what is unacceptable", she précises that it requires tolerance and
open-mindedness.
One of the interviewees brought together elements that several had mentioned before
or expressed synonymously in saying that professionals must apply the fundamental
principles of social work with young people; she particularly mentioned respect,
listening, acceptance.
Finally, many mentioned the importance of being reliable, to respect commitments
and to act consistently.

4. Intervention of other experts

The child protection service is involved in proceedings when a child is accused or
convicted of an offence:
- During the provisional phase, the child protection service (SPJ) may intervene if it is
mandated by the judge to investigate the child and his or her situation;
- During the trial phase, the child protection service may intervene when a judge is
considering referral orders because it provides the judge with the social study on the
child that is necessary for the decision to be taken;
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- finally, at the time of the execution phase of the measures, the child protection service
can intervene.
The youth judge also has the possibility to request other expertise, in particular
psychological expertise, in which case the intervention of the expert falls within the
framework of legal aid. It should be noted that in the event of referral orders20, a
psychological expertise must be requested by the youth judge.
Psychologists, social and medical workers may also be called in to implement the
measures ordered by the child judge. Article 37 of the law of 8 April 1965 provides for
the measures which the child judge may order. The judge may, for example, order the
young person to undergo ambulatory treatment or place the young person in a
competent dependency service. The implementation of the measures ordered by the
judge may therefore involve the participation of various experts and psycho-medicosocial workers.
Lawyers assisting and representing children are often required to work with other
experts. One lawyer we interviewed even specifies that "we have to. In the context of

our work, it is even essential to get to know the child well". Another lawyer sees them
as partners: "each has his own field of action and we must not duplicate each other's

work or tread on each other's territory. It is a partnership in which there is a sharing of
information and professional secrecy”.
Many of them work in particular with the Juvenile’s right service (SDJ) that we
presented before.
The lawyers that were interviewed told us that they also work with other experts such
as social workers, tutors of children, paediatricians and psychologists. They also can
work with organisations such as SOS Enfants which is a help service that tries to put
an end to abuse or prevent it by accompanying the child and his family.

20

The use of « referral orders » allows the juvenile judges to transfer a case concerning a child

who was between 16 and 18 years old at the time of the offence to another court which will
judge him according to ordinary criminal law and procedure, under certain conditions, in
particular relating to the gravity of the offence, the adequacy of the measures and the
personality of the young persons. The use of referral orders is therefore contrary to all
international standards related to juvenile justice and in particular the International Convention
on the Rights of the Child (articles 37 and 40) and article 14.4 of the Covenant.
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However, the interviews confirm that collaboration with these services remains at the
discretion of the lawyers. While some told us that they contact other experts all the
time, others said that they never contact them, "I am not in the habit of using a third

person. So far, I have never felt the need either”.
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Part III: Access to Legal Aid for Children
1. General Criteria for Accessing Legal Aid

Regarding First-line legal aid: neither the law nor Community decrees lay down
conditions for access to first-line legal aid. It is therefore accessible to everyone without
conditions and is completely free of charge. The French-speaking Community’s
decree regarding first-line legal aid specifies as a condition for granting approval to a
legal aid organization that the organization must "guarantee the free provision of the
service to the litigant (...)"21. The Flemish Community’s decree specifies that "first-line
legal aid is accessible to all, without any discrimination" and states that "first-line legal
aid is free of charge for the beneficiaries"22.
Concerning second-line legal aid and judicial assistance: the general criterion is of
economic nature; the granting rely on the person's "means of subsistence". In principle,
the person must prove with the help of documents, sometimes very numerous, that his
or her means of subsistence are low enough to qualify for access to legal aid. However,
the law of 2016 introduces an exception: "Second-line legal aid is not granted if and to
the extent that the beneficiary can call upon the intervention of a paying third party"
(Article 508/13 of the Judicial Code).
A Royal Decree specifically determines the thresholds for access to legal aid and judicial
assistance23.
Since August 2019, the isolated person must prove that "his or her net monthly income
is less than 1026 euros" (Article 1) and the isolated person with dependents or living in
a household must prove that "the net monthly income of the household is less than
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French Community, 13 OCTOBER 2016. - Decree on the approval and subsidization of partners

providing assistance to litigants ,art 18 §6
22

Flemish Community, 26 APRIL 2019. - Decree on courthouses and first-line legal aid, art. 29

and 31
23

Royal Decree of 18 December 2003 determining the conditions for access to totally or partially

free second-line legal aid and judicial assistance, as amended by the Royal Decree of 3 August
2016
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1317 euros" (Article 1) in order to benefit from free legal aid and judicial assistance.
The following is considered in this calculation: "expenses resulting from exceptional
indebtedness" and "any other means of subsistence" (professional income, income
from real estate, etc.).
Some people are presumed not to have sufficient means of subsistence, such as the
beneficiaries of a social integration income or social assistance, a guaranteed income
for elderly people, persons in detention, asylum seekers, etc. However, in this case, the
presumption is simple.
Second-line legal aid may be partially free for an isolated person whose net monthly
income is between 1026 euros and 1317 euros; for a non-isolated person if the net
monthly household income is between 1317 euros and 1607 euros.
Legal aid is completely free of charge for children. For children, this presumption
of indigence is irrebuttable. Then, children always benefits from totally free
second-line legal aid and judicial assistance.24 Moreover, if a child in conflict with
the law has reached the age of 18 but was a minor at the time of the offence, he
or she still benefits from free legal aid under the same conditions as any child.
There is no requirement related to nationality or residency. The Legal Aid Compendium
specifies that: "Second-line legal aid is available to all natural persons, without any
condition of nationality or regularity of stay.”25. Thus, like all children in conflict with
the law, foreign children are always entitled to free legal aid. However, this issue may
benefit from more investigation in cases of foreign children whose minority is being
contested.26
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Judicial assistance is the assistance granted to a litigant to cover the costs of legal

proceedings. 3 AOUT 2016. — Arrêté royal modifiant l’arrêté royal du 18 décembre 2003
déterminant les conditions de la gratuité totale ou partielle du bénéfice de l’aide juridique de
deuxième ligne et de l’assistance judiciaire, art. 1 §4...)
25

Compendium on second line legal aid page 7
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Some situations have been identified in which an unaccompanied foreign child who has been

assigned a guardian has his or her minority challenged when he or she enters a procedure as a
child in conflict with the law. In these situations, a simple bone age test may be carried out and
result in the child being declared an adult and therefore treated as such.
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Legal aid for children in conflict with the law is always free of charge no payment can
be requested27.

2. Designation of a lawyer for children in conflict with the law

a. Possible designation process

The interviewees described different possible ways for a lawyer to be appointed for a
child:
A. When the child is arrested by the police and deprived of liberty for an
immediate hearing (Salduz 4):
 Either the young person knows the name of his or her lawyer, who can
be contacted by the police, and if available, will represent the young
person at the hearing and then at the Youth Court. However, this is not
the most frequent situation, the lawyers we interviewed pointed out that
children very rarely remember the name of their lawyer.
 Otherwise, the police use the "Salduz web" system so that a Salduz duty
lawyer comes for the hearing. In some Bar Association, but not all of
them, there are always a youth lawyers on Salduz duty so that almost all
young people who are heard will be assisted by a specialised lawyer.
Since October 2020, the Code of ethics of the Order of the French- and Germanspeaking bar associations stipulates that all Bar associations must organise an on-duty
tour of youth lawyer so that youth lawyer are available for auditions at the police
station.

B. When the child is a suspect and has to be heard by the police but is not
deprived of liberty (Salduz 3):

27

Royal Decree 2003, article 1 §4
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 Either the police officer accompanies the convocation to the hearing with
a document inviting him/her to come accompanied by a lawyer. If the
child attends the hearing without a lawyer, a Salduz lawyer on duty will
be called (as for a hearing of a child deprived of liberty).
 Or (depending on the location) the police officer who arranges the
hearing of a child can type the parameters of the convocation of the child
who is not deprived of liberty into the Salduz web. At this point, the file
arrives at the Legal aid office, which then becomes aware that there is a
new case to be dealt with and that, therefore, a lawyer must be appointed.
Here, the Legal aid office appoints the lawyer itself. This intervention of
the Legal aid office ensures that the appointed lawyer is trained in youth
work and that the principle of continuity of the lawyer is guaranteed by
appointing, if he already has one, the usual lawyer of the child. However,
not all police zones have the possibility to proceed in this way via the

Salduz Web for a type 3 hearing. It should also be noted that some Bar
Associations did not wish to activate this functionality.

C. If a child has received a convocation for a police hearing (Salduz 3 type) or has
to go to the Juvenile Court, one of his parents, a relative or, more rarely, the
child him or herself may:
 Contact a lawyer directly, the lawyer can then ask the Legal aid office to
be appointed for the child.
 Contact the Legal aid office, by going there or by calling. A lawyer from
the youth list will then be appointed

D. If a child must appear before a youth judge, whether for a cabinet hearing
or a public hearing, he must have a lawyer.
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 If he does not already have a lawyer, then the Public Prosecutor's Office
sends an e-mail to the Legal aid office which will designate the next
lawyer on the youth list;
 In addition, in some Youth Courts you can always find an on-duty youth
lawyer: The Legal aid offices organise this on duty presence of youth
lawyer in the Youth Courts. Thus, if a child has to appear before a youth
judge but does not have a lawyer or if his lawyer is not available, a youth
lawyer on duty can intervene.

b. Principles who governs designation

During the interviews, several principles and rules guiding the designations were
identified, which are not uniformly applied in Belgium:
-

the obligation to be assisted by a youth lawyer: a child must be appointed a
lawyer that is specialised in juvenile law. But it appears that on two occasions
this principle might not be applied: (1) when a child is deprived of liberty and
must be interrogated by the police in a short time (Salduz 4) a lawyer on duty is
called. It appears that, in many districts, the lawyers on duty for this kind of
intervention are not especially specialised lawyers for children. But, during
interviews we learned that at least two bar associations make sure a specialised
lawyer is always available for these situations. (2) when the child or his or her
parents choose a lawyer themselves (It can be because this lawyer has been
recommended by a friend)

-

the free choice of lawyer: it emerges from the interviews that this principle
seems to be applied in all Bar Associations. The principle of free choice of lawyer
means that juveniles can choose a lawyer. Parents have no legal role in this
choice, the Code of ethics of the French- and German-speaking Bar Association
states in this regard that "The lawyer is freely chosen by the child, whose decision
is not subject to the authorization of his or her legal representative" (art. 2.21).

-

the continuity of the lawyer: in most of the Bar Associations, the principle of
continuity of the lawyer receives a special attention: the objective being that the
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child should change lawyer as rarely as possible (unless it is his choice). Thus,
when a on duty lawyer intervenes for a Salduz 4 type police hearing, if the child
does not yet have a regular lawyer, then the Salduz lawyer has priority to assist
the child during the rest of the procedure (in court when appearing before the
youth judge who will intervene on the same day or the day after the hearing and
thereafter). If the Salduz lawyer cannot be available for this first hearing before
the judge, the on-duty lawyer at the Youth Court will represent the child and
will, in principle, keep his or her file afterwards.
If the child already has a regular lawyer, then for the hearing before the Youth Court,
the priority is to contact the child's regular lawyer who will take over the file. If this
lawyer is not available, then the Salduz on duty lawyer has priority to assist the child in
court. If this lawyer is also not available, the lawyer on duty at the youth court can assist
the child and then inform the regular lawyer.
At the French-speaking Bar in Brussels, a different logic is applied: the Salduz lawyers
and the duty lawyers at the Youth Court do not have a right of succession on the files
of the children they assist when they are on duty. Thus, if a child does not yet have a
lawyer and is arrested and heard in a Salduz 4, he/she will have three different lawyers:
the duty lawyer for the police hearing, the duty lawyer at the Youth Court for the
hearing before the judge and then another lawyer will be appointed by the Legal aid
office to take over the case. It should be noted that communication between these
different lawyers is not automatic. « And often young people, they don't appreciate to
have three different lawyers ».
Since October 2020, the Code of ethics of the Order of the French- and Germanspeaking bar associations stipulates that the on-duty lawyer who assists the child
(deprived of liberty or not) for his or her first hearing by the police will assists him or
her to all subsequent hearings. (art. 2.24bis)

-

Giving preference to a lawyer who practises where the child lives: during the
interviews, several professionals mentioned the principle of territoriality as
applying in their Bar Association. This consists of appointing a lawyer who
practices in the region of the child, firstly with the objective of availability and
accessibility and secondly because knowledge of the local environment, and in
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particular of the social educational actors involved, is a skill recognised as
important for youth lawyers.

Since October 2020, the Code of ethics of the Order of the French- and Germanspeaking bar associations, art. 2.24, stipulates an order of criterion in order to designate
a lawyer for a child who must be interviewed by the police:
-

Firstly, the lawyer designated must be the one freely chosen by the child,

-

If it is not, then it should be the lawyer who have already intervene for the child,

-

If it is not possible, then it should be a specialised youth lawyer,

-

If it is not possible, it should be a lawyer who is entitled to assist an adult during

police hearings.

c. Matching

It emerges from the interviews conducted that: with regard to matching (the
appointment of a lawyer who meets the needs of the child), in Belgium, for a child who
is suspected, accused or convicted of an offence, the rule is that he or she must be
appointed a lawyer who is registered on the youth lists. In this sense an important
matching is already realised almost systematically (as mentioned above exceptions are
possible due to the free choice of lawyer or the urgency imposed by a hearing of the
Salduz 4 type).
However, beyond this youth specialisation, children in conflict with the law may have
other needs in terms of assistance and representation. This is particularly the case of a
child who is a foreigner and who would then need a lawyer who is competent in the
matter (this is the example we used to explain the question when it was not understood
by the interviewee).
The interviewees do not see any particular matching system in place. Rather, this is
more a matter of exceptional situations. Some stress the need to develop this matching
system. Several obstacles to such a development can already be identified:
- in the small Bar Associations, the lawyers are relatively generalists;
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- for the Legal aid offices to carry out this matching, they must be aware of the different
needs of the child, and the documentation they receive does not always contain all this
information.
In the event that such a matching is not possible, it may be necessary for the child to
have several lawyers appointed. For example, a juvenile who needs legal aid for
residence proceedings should have a lawyer who has the necessary knowledge of
alien’s law; if the same juvenile is in conflict with the law he or she should also have a
lawyer specialised in children.
Indeed, several of the professionals interviewed referred to situations in which juveniles
were assigned two lawyers with complementary expertise in different types of litigation.

d. Initial information received about the child

If a lawyer is appointed for a hearing by the police, the lawyer has almost no
information. Some of the lawyers interviewed testify having good relations with their
police area, which in some cases allow them to have more information. It should be
noted that when contacted by the Salduz system, lawyers have access to the telephone
number of the police officer in charge and can then call him/her to request information
or discuss the hearing date. These transmissions of information are therefore not
systematic and are at the discretion of the police area and at the lawyer's initiative.
If a lawyer is appointed to represent a child in front of the Youth Court, he or she
receives very limited information: name, date of birth and type of case (child in a
vulnerable situation or in conflict with the law). Then, the lawyers must go to the court
registry where they can consult the child's file (this file is more or less completed
depending on whether it is a first hearing by the police or whether the procedure is
more advanced).
Regarding this preliminary information, several of the lawyers interviewed said
they regretted:
 The absence of the child's phone number: lawyers must thus contact the child
by mail. The lawyers interviewed explain that this is an obstacle on several levels:
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the time it takes for the mail to arrive, the frequent interception of mail by
parents, mail is not the child's usual mean of communication.
 Not being able to receive the file by e-mail but having to go to the court
registry to consult the file. They point out that this make them loose a lot of
time in a context where deadlines are sometimes tight between the appointment
with the child and the hearings.

3. The right of children in conflict with the law to be assisted by a
lawyer all along the proceeding

All children in conflict with the law must be assisted by a lawyer. "When a person
under the age of 18 is a party to the cause and does not have a lawyer, one is assigned
to him or her." says article 54bis of the Law of 1965 on juvenile justice. Children may
not waive their right to be assisted by a lawyer (article 47 bis of the Code of Criminal
Investigation specifies, for example, that only an adult who is about to be questioned
by the police may renounce to any assistance by a lawyer).
As soon as the police hearing starts, all child suspected of having committed an act
deemed to be an offence, whether or not they are deprived of their liberty at the time
of the hearing, have the right to be assisted by a lawyer. More specifically, this right
includes the right to confidential consultation with the lawyer prior to the hearing and
to the lawyer's participation in the hearing (article 47 bis of the Code of Criminal
Investigation).
In the case of a hearing by the public prosecutor or by an investigating judge, the child
in conflict with the law also has the right to prior consultation with a lawyer and to be
assisted during the hearing.
Children in conflict with the law have the right to be assisted by a lawyer during
hearings with the youth court judge, both during the chamber’s hearings and during
the public hearing itself. This applies both in first instance and on appeal.
However, several of the lawyers we met testify that they are absent at certain meetings
on whether to extend the measures or not (including measures such as placement in a
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Public institution for Child protection (IPPJ) or GI in Flanders). These meetings would
bring together the judge, a Juvenile’s right service worker or a Public institution for
Child protection worker and the child (but it seems that he/she is often encouraged
not to attend this meeting when he/she is placed in an institution, because logistical
problems make it difficult for him/her to be brought to the Court). Many of the lawyers
we met told us that they were unable to attend this meeting.
Before a police hearing or a hearing before the judge, the lawyers we met generally say
that they have enough time to talk to their young clients. One, however, points out that
the state of mind of a child who has just been arrested and who has to be heard by the
police makes the work more complicated and so in order to make them fully
understand the issues, more time may be needed.
If a lawyer has been appointed to assist or represent a child at a police hearing or a
hearing before the judge, he or she must be present. If he or she is unable to attend,
he or she must ensure to be replaced.
In order to maintain the bond of trust with the child and to guarantee good
representation, several of the lawyers we met said that they make sure that they are
replaced by another lawyer they know (or even from the same firm), who they will have
had time to inform about the child beforehand and with whom they will have a
debriefing afterwards. Furthermore, they take care to inform the child of this change of
lawyer.
Only one of them told us that they sometimes have the possibility of moving the
hearing with the magistrate so that they can accompany the young person themselves.
Most of the other lawyers told us that they do not have this possibility.
The continuity of the child's lawyer is encouraged; however, the same rules do not apply
uniformly throughout the country. For more information on this, see the answer to the
question on the appointment of the lawyer.
It is still common for the child to have several lawyers acting for him/her in the same
proceedings, especially if he/she is heard by the police in Salduz 4.
However, most Bar Associations attach great importance to a young person keeping,
as far as possible, the same lawyer from the beginning to the end of the proceedings,
and even from one proceeding to the next until he or she is 18 years old.
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Thus, when a legal aid office has to appoint a lawyer for a child, it first checks whether
a lawyer has not already represented the child.

4. How legal aid providers assist children in conflict with the law

a. Role of the lawyer

The lawyers we met emphasised their role as spokespersons for the young person:
"your role is to be the child's spokesperson. Really ask him what he wants to ask and

tell the judge and help him say it”28.
They enumerate several missions that are theirs: advising, informing (on what is going
to happen, on his/her rights), listening, helping, guaranteeing the respect of rights,
pleading for him/her before the judge.
Furthermore, one of the lawyers interviewed stated that her role is "to have a legal

reading of the situation and not only a child's interest reading, but rather a legal one”.
The child's lawyer has the particular role of ensuring that the rights of the child,
particularly procedural rights, have been respected. She illustrates "For example, if the

child's face is blurred on a security camera, you insist on it, no one else will think about
it. The others are there for the interest of the child, so if the youth has committed a
crime, they will think that it is in his or her interest to be taken care of”.

b. First contact with the child

When lawyers are appointed for a hearing at the police office, if the hearing is a Salduz
4 type (the child is deprived of liberty) then, the first meeting with the lawyer will take
place at the police office.
If a lawyer is appointed for a child who is not deprived of liberty and who is convoked
to a subsequent hearing with the police or with the Youth Court, then a part of the

28

Extract of an interview
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lawyers that have been interviewed said that they would have prefer a first meeting in
their office. Some of them, who are working in rural areas, explained to us that they
make sure that the child can easily access their office, otherwise the lawyer will have to
go meet the child where he/she lives. Others say that they give the child the choice
between a meeting at their office or an appointment that lasts about fifteen or twenty
minutes in front of/ or in the police station before the hearing.

Some lawyers

sometimes have a first contact with the young person by phone.
Since October 2020, the Code of Ethics of the Order of the French- and Germanspeaking Bar associations states that lawyers who will assist a child deprived of liberty
during a police hearing must hold the confidential consultation with the child prior to
the hearing on site (art. 2.24bis). It also stipulates that lawyers who will assist a child
who is not deprived of liberty and is summoned to a hearing must preferably hold this
confidential consultation at their office, and if it is not possible on the site of the hearing
making sure they have enough time for this consultation to be useful.
Furthermore, when they are on duty at the Youth Court, the first meeting with the child
takes place in the courthouse. In some courthouses a room is dedicated.
As regards to the first-line, the first contacts between the child and the service can be
on the phone or by e-mail if the child contacts them in that way, but also in the offices
of the association or even in a Public institutions for Child protection (IPPJ), since some
first-line services provide first-line activities there.

c. Conduct of the first meeting and information on the rights and the
procedure

The legal aid providers (1st and 2nd line) we met focus on several important elements
when they first meet with a child, including:
-

Introduce themselves, present the framework in which they intervene: (1)
why they are here (2) their role and mandate (information and/or spokesperson)
(3) their values, professional secrecy in particular; (4) their missions;

-

Some important elements for building trust and putting the child at ease
such as: ask how things are going, get to know the child; break stereotypes
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about lawyers by adopting a natural or simple and familiar posture and
language; give some information about you (not about his or her personal life),
but for example say that you are on the youth lists and therefore have a
particular interest and competence for assisting the child;
-

Preparing the defence, the file: hear what the young person has to say in
relation to the situation; take a look at the file; see if it is possible to avoid
judgment; prepare the child to the situation (e.g. the police will certainly act like
this ;if the judge asks you this, what do you answer?).

Regarding information on rights and procedure, legal aid providers insist that they try
to give the most detailed and appropriate information to the situation and to the
child and his or her receptiveness. Many find that during a first appointment there is
a lot of information to give to the child and take care not to drown him or her with all
this information.
The professionals interviewed said that they:
-

Try to provide the most complete and clear information possible;

-

Take into account the attention and information retention capacity of their
young clients, but also their attitude (information will not be transmitted in the
same way to a youth who ask his or her lawyer as compared to a youth who
does not wish to speak to his or her lawyer, for example);

-

See specificities when the meeting takes place before a hearing by the police. In
this case, most of them insist particularly on the procedural rights during the
hearing, namely: the right to remain silent (several of the lawyers interviewed
stated that they often recommend that their young client speak up and explain
the situation, considering that this would be more favourable to them); to ask
for an interruption of the hearing in order to be able to talk to his or her lawyer;
to reread the transcript of the hearing at the end in order to be able to modify
it; not to answer certain questions; to lie.

-

Regarding information on rights, one of the lawyers interviewed said
"Sometimes you get a bit caught up in the thing and you focus on the facts, and
the few times I didn't do the rights properly (the right to silence, for example), I
regretted it. You really have to insist on this because sometimes, during a
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hearing, they don't remember, and they will invent anything to be able to
respond. ».
-

Explain, for some children, that the procedure is protective, and therefore the
logic is not the same as for adults;

-

Explain the procedure itself, especially, they try to explain to the youth what in
his/her case is going to or could happen afterwards;

-

Explain the possibilities of appeal.

It should be noted that not all the professionals interviewed mentioned all these
elements, this is a compilation of everything that each one listed.

d. Course of the meetings

The first- or second-line legal aid providers we met are used to meet the children either
at their office (most of them prefer this), or directly at the court or police station, or in
the institution in which they are placed. In the Public institutions for Child protection
(IPPJ), some meetings take place in the lawyer's visiting room, which guarantees the
confidentiality of the exchange. Some professionals show great flexibility to meet the
child in a place that suits him or her.
As regards the frequency of meetings with the lawyer, it is regulated by the judicial
appointments, since the presence of the lawyer is compulsory. Many of the
professionals interviewed mentioned the importance of being able to communicate
with the child outside of these meetings, in particular via Messenger or WhatsApp. The
length of these meetings varies, some lawyers said that they spend about 1 hour for
the first meeting at least. These meetings are confidential and none of them told us
that they are recorded.
For all the professionals interviewed, the principle, the rule is that the meeting is only
done in the presence of the lawyer and the child. Some apply this principle in all cases
for children in conflict with the law, others specify that if the child insists for another
person to be present, they can accept it. In this case, some will make sure to keep a
part of the interview alone with the child.
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Many say that if they do not want the parents/guardians or other person to participate
in the meeting, they can however take the time to communicate with them before or
after the confidential meeting with the child.

e. Meetings and communication with the child deprived of liberty

When a child is deprived of his or her liberty, lawyers state that they can have contact
with him or her either by phone, by videoconference or by visiting him or her. In the
context of a visit, this may take place in a confidential manner and the institutions
clearly respond well to requests for visits by lawyers. However, the lawyers interviewed
have divergent practices in this respect: some will systematically visit their young clients
in detention, others will visit only certain child, others have never visited any of their
clients in a detention facility.
Regarding calls, the lawyers interviewed believe that the institutions facilitate these
calls.
During the interviews we heard that some children find it difficult to contact their lawyer
when they are in these institutions, as the lawyer is unavailable.
During interviews we learned that an SDJ offers first-line legal aid consultations to
children in some detention facilities.

f. Establishing a relationship of trust with the child

Firstly, during our interviews, it was interesting to see that first line legal aid providers
and lawyers all stressed the need to build trust when working with children. There
was a unanimous agreement among them saying that this is an essential step in the
process in order to properly advise and represent the child.
To establish this relationship of trust, the keyword seems to be to break the
stereotypes of the distant, cold and formal lawyer.
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Indeed, to create a bond and a relationship of trust, lawyers explain that the child must
be put at his ease. To do so, they say that they use the familiar form of address and
that they allow the child to call them by their first name. Not wearing a robe in the
presence of the child can also help to break these formalities. Another example they
shared is adopting simple and familiar language. You need to be able to explain
things as clearly as possible. You have to be able to speak the child's language. All these
tricks help demystify justice and will allow the child to gradually have confidence. They
will then open up more easily to their lawyer.
In order for a child to trust his or her lawyer, the lawyer must show that he/she is
interested in and cares about him/her. Many lawyers find that talking to the child
about things other than the problem in question is effective. You need to be interested
in other areas of the child's life, his/her interests, aspirations, activities and hobbies. In
this regard, other lawyers say that they regularly keep in touch with their children or
systematically call them the day after their first night deprived of liberty, for example.
Another strategy shared by professionals in order to maintain this link is to know how
to adopt children's modes of communication. A written letter is useless. You have to
contact them via the networks they are used to use, such as WhatsApp, Instagram,
Snapchat, Messenger etc. In order to communicate with them, you have to
communicate like them.
In Belgium, several youth lawyers told us that they chose to work in pairs. The child's
lawyer will then inform the child whenever he or she is unable to come, that his/her
partner will replace him/ her. He/she will make sure to discuss the child's case with the
partner before and after the replacement. This is important in building a relationship
of trust because, too often, a child is confronted with an unknown lawyer, sometimes
without even having been warned, when his/her own lawyer is unavailable.
Other more specific and personal strategies were identified during the interviews. For
example, a lawyer sometimes opts for interviews in her car. This works very well
because the child feels at ease, he/she can put on his/her own music and does not have
to look the lawyer in the eye. The car avoids direct eye contact, which can be
intimidating.
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Another more particular example is a lawyer working with her dog, specially trained
for. It is by taking care of the dog that children talk and share their case more easily.
The presence of the dog helps a lot, it is diverting and therapeutic.
The interviews thus show that lawyers who work with children all have their own
methods of building trusting relationships. They all adapt their way of working to the
complex reality of working with young people.
Moreover, the interviews show that such a bond of trust can even be broken if the child
perceives his/her lawyer as unreliable, if he/she has difficulties to communicate with
him/her, or in the specific and previously mentioned cases where the lawyer dissociates
himself/herself from the child's word during a pleading before a judge.

5. Interpretation and translations

The law provides that if the child (or any other litigant benefitting from second-line
legal aid) does not speak the language of the proceedings, the legal aid office, which
is responsible for appointing a lawyer, must "when possible, recommend a lawyer who
speaks his or her language or another language that he or she understands and, failing
that, an interpreter. The costs of the interpreter are borne by the State. They are paid
in accordance with the procedure laid down in the General Regulation on legal costs in
repressive matters.”29
The participation of an interpreter at all stages of the proceedings (including
appointments with the lawyer, police hearings and court hearings) is covered by legal
aid.

Research carried out in 2016-2017 the framework of the project My Lawyer, My Rights
in Belgium shows that, in practice, because interpreters are paid with long delays and
their remuneration is insufficient, many of them no longer bother to come anymore.30

29

Judicial Code, art 508/10.

30

DCI Belgium, My Lawyer, My Rights, National Report on Belgium, page 62
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The accessibility and availability of interpreters was not raised as a major issue during
the interviews led in 2020 in the framework of the LA Child project. There is an official
list of interpreters available. This availability of interpreters is integrated into the legal
aid system. French-speaking lawyers say that they do not run out of interpreters when
they need them. It should be noted, however, that a significant proportion of the
lawyers we interviewed tell us that they never need to use an interpreter for a child in
conflict with the law.
Some of the lawyers interviewed testify having had certain difficulties in terms of
interpreting for children in conflict with the law.
Some lawyers said that they sometimes face interpreters who do not correctly receive
what the lawyer is saying. The translation that the interpreter will give to the child
will thus be incomplete. Indeed, lawyers remind us that their communication strategy
with the child is very well thought, that all the words they use are chosen with care and
precision. The interpreter is not always aware of this and can annihilate the lawyers'
language efforts. One lawyer shared that she has experienced an interpreter that did
not translate everything she said, added subjectivity to the translation and was even
moralising the child.
We know from the interviews that several European projects have been or are currently
being conducted and have resulted to train some interpreters to work in the field of
justice with children. In Antwerp, it seems that some judges require that interpreters
have completed a special training course for legal interpreters and translators at the
university.
Furthermore, it appears from the interviews that children who speak a little bit one
of the national languages are heard without an interpreter, even though their
knowledge of one of those languages is not sufficient. One of the lawyers explained
that children who have little knowledge of the language often do not ask for an
interpreter because "they think that the police or judges will find it less sympathetic".
Furthermore, justice professionals often seem to insist that the child does not need an
interpreter when he/she speaks a little bit the language, often for practical and timesaving reasons. This lawyer underlines thus the important role of the youth's lawyer in
these situations to request the presence of an interpreter.
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One of the interviewees also mentions the need to ensure that the parents can
understand the proceedings, and that this may involve the intervention of an
interpreter.
Concerning the translation of documents, most of the lawyers interviewed could not
recall having needed to do so, while the others told us that they had had fairly easy
access to legal aid for this purpose.

6. Disagreement or lack of cooperation between the child and his
or her lawyer

When a child disagrees with his or her lawyer and refuses to follow his or her
advice, the lawyers interviewed say that their role is to hear the child's disagreement,
to advise him or her, but in the end to speak on behalf of the young person, even if
what he or she wants goes against the lawyer's advice.
The interviewees say that in such a situation it is important to explain to the young
person the consequences that his or her choice may have, especially if the measures
taken by the judge are likely to be more severe.
If the child persists in refusing the lawyer's recommendation, the lawyer will then follow
the child's wishes. The lawyers that we interviewed say that they must ultimately remain
the child's spokesperson, whatever his or her choice. For example, if the facts of the
case are incontestable and the lawyer is unable to convince the child that it is better to
confess the facts, the lawyer will have to plead before the judge that the child contests
the facts.
In the course of the interviews we learn that some children have been disappointed
and have lost the trust they placed in their lawyer because the lawyer had, at the time
of the pleading, disassociated himself/herself from what the child had asked him or her
to plead.
A lawyer told us about a trick she uses when she is facing such a situation. She gets the
child to sign a piece of paper in which it is said that the position adopted by the child
goes against the lawyer's position, but that if the child absolutely insists on it, the lawyer
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will accept his or her choice and will be his or her spokesperson. This piece of paper
does not have legal value but has a symbolic and educational function. It allows the
child to become aware of the choice he makes and the consequences of this choice.
This paper also represents an alliance between the child and the lawyer and confirms
to the child that his or her lawyer will represent him or her and will be his or her
spokesperson despite any persistent disagreement.
Furthermore, if a child refuses to cooperate with his or her lawyer or to talk to
him/her, it appears from the interviews that a lawyer cannot force the child to
cooperate. If he does not want to, it is his absolute right. The lawyer must respect that
choice.
During the interviews the lawyers point out that it is quite common for children not to
want to cooperate with their lawyer. In such a situation the lawyers say that they will
focus their defence on the rights. In other words, they will check the legality of the
procedure and everything related to the respect of the procedural rights of the child.

7. Changing lawyer

A child receiving legal aid has, like an adult, the right to change lawyers during the
procedure in two situations: if there is a "breach of trust" between the client and his or
her lawyer, or if there is a "serious reason on the side of the client regarding the
lawyer”31. The request must be submitted in writing to the legal aid office which has
appointed the first lawyer, by the child, his first lawyer or a lawyer who would be willing
to take over the child's file. The President of the legal aid office has a discretionary
competence in this matter, as he or she can choose whether or not to accept the
child’s request. If the request is approved by the President of the legal aid office, the
same office or another one (this may be one linked to the Bar Association to which the
lawyer specifically selected by the child belongs) then appoints a new lawyer under
second-line legal aid to represent the child.

31

Compendium on second line legal aid
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The research conducted as part of the project My Lawyer, My Rights highlights the fact
that, while the process of changing lawyers is not inherently complicated, it is still
difficult for young people to initiate the process. Indeed, they generally do not know
who to call or what the procedure is32.
From the interviews led in the framework of the LA Child project, we learn that this
request for a change will very often be accepted because it is the choice of the child
and his or her interest that prevails. However, the legal aid offices will still check that
the child's motivation is admissible. The legal aid offices will generally contact the
lawyer to allow him/her to explain the situation too.
The reasons listed for a change of lawyer are: when the child has a conflict of interest
with a lawyer or when the child has serious and objective reasons for dissatisfaction.
For example, if the follow-up of the case is not serious, if he/she has no contact with
his/her lawyer, if the relationship between them is bad, etc.
Some lawyers said that they accept and understand when a child asks for a change of
lawyer because often in these situations, they are themselves aware that the contact is
not good. The lawyers agreed that youth law is so human that it is essential that a bond
of trust is created between the child and the lawyer. Otherwise, it can be better for the
child to change. "Sometimes, another lawyer gives a second wind".
The lawyer can also ask for a replacement. This possibility is therefore not exclusively
reserved to the child. After giving his/her motivations for the request of being replaced,
if it meets the best interests of the child, the legal aid office will allow him or her to
withdraw from the case and will find a replacement for the child. One of the lawyer's
motivation often given in interviews is that the lawyer feels incompetent in the
particular situation and prefers to refuse the intervention. It should be noted that
during the interviews, the representatives of the legal aid offices specify that it could
be accepted that a lawyer ceases to represent a child without reasons or explanations
if this is a matter of professional secrecy.
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8. Complaint against lawyer

In order to complain against a lawyer, a child may file a complaint to the President of
the Bar Association. The President of the Bar Association will examine the complaint
and may investigate or appoint an investigator who will hear the child and the lawyer.
The President of the Bar will then decide whether to bring the lawyer before a
disciplinary board or to dismiss the complaint.
An Ombudsman service is also competent in cases where the client is not satisfied with
the collaboration with his lawyer (or vice versa), this service will then help the parties
to find a solution. The complaint can be filed with the Ombudsman service by filling
out an online questionnaire: https://dossier.ligeca.be/aanvraagformulier.

9. Role of the parents

All the legal aid providers we interviewed, without any exception, say that they are the
child's adviser and not the parents’. To be the lawyer of both parties would
constitute a conflict of interest.
This explains why they believe that a certain distance with the parents is necessary in
order for a relationship of trust with the child to be possible. They are of the opinion
that, for optimal work with the child, it is necessary for the lawyer or first-line legal aid
provider to be able to talk to the child on a one-to-one basis, as the parents can be a
barrier to the child's being able to express him/herself openly and without any restraint.
Indeed, practice shows that many lawyers recommend that parents do not attend
consultations or enter the practice. Obviously, if the child insists or if the parents really
need explanations, lawyers adapt the situation by respecting the best interests of the
child.
It is important to clarify that the lawyers' goal in doing so is not to exclude the parents
from the process. Indeed, the parents are essential to the support and further education
of the child, and this implies close collaboration and involvement of the parents. They
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must therefore feel that they have a share of responsibility in the process but that they
should not interfere in the work of the lawyer and the child.

1. Conflict of interests

The deontological code of the Order of the French and German speaking bar
associations provides that for a child who is in conflict with the law, a conflict of interest
between him or her and his or her parents is always presumed. The consequence of
this presumption is that the lawyer will not be able to intervene in the proceeding at
the same time for the child and his/her parents33.
Regarding conflict of interests between a lawyer and his or her client, the deontological
code of the Order of the French and German speaking bar associations provides for the
lawyer's obligation to prevent and resolve any conflict of interest. The lawyer must stop
dealing with the client's case if there is a conflict of interest (deontological code art
5.46), it includes conflict of interest with another client of the lawyer (under specific
circumstances the lawyer can still represent the two clients) and conflict of interest with
his or her own interests or interests of one of his or her relative. The code also provides
for the obligation of the lawyers to have an internal procedure to identify, when they
enter into a relationship with a new client, the possible existence of a conflict of interest
with an existing or former client (art. 5.41 of the Code).
The Deontological Code of the Order of the Flemish bar association also provides for
the prohibition for the lawyer to intervene in the case of a conflict of interests between
him or her and his or her client or between several of his or her clients34.

2. Support for the parents

In terms of support for the parents in the juvenile justice system, only the Mobile
Support Teams (EMA) are mentioned during the interviews. Those teams work, in the
French community, only following a decision by the youth judge when educational
measures for the child are imposed. The intervention and care provided by the Mobile

33

Avocat.be (Order of the French and German speaking bar associations), Deontological Code,

art.2.22
34

OVB (Order of the Flemish bar association), deontological code, article 5.
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Support Teams are centred on the child but involves the close collaboration and the
participation of the child's family and, in particular, that of the parents. These teams are
made up of educational workers and psychologists, supervised by a coordinator.
Apart from the EMAs, which only intervene after a judicial decision, no other initiatives
to support parents were noted in the interviews. However, some lawyers are of the
opinion that the rights of parents whose children are in conflict with the law should not
be forgotten. Indeed, lawyers say that these parents are systematically stigmatised, that
they are going through difficult times and that too often, they are very precarious
people.
The impression of some of the professionals interviewed is that in Belgium, the parents
of these children are lacking support.

10.

Right to legal aid for child victims

Children who are victims also benefit from the rule regarding the irrebuttable
presumption of indigence of children which entitle them to completely free secondline legal aid and judicial assistance because this rule makes no distinction based on
the status of the child in the proceedings. Thus, article 1§4 of the Royal Decree of 2003
also applies to child victims, who are always entitled to legal aid as well.
In the youth court, the representation of all children is mandatory, whether he or she is
accused of an offence or a child in vulnerable situation. He must therefore be assisted
by a lawyer.

11.

Access to information regarding legal aid for children

Informing the public, including children, about legal aid partly relies on CAJs and
approved organizations for first-line legal aid in the French-speaking community. The
CAJs and these organizations must ensure the spreading of "information on the
existence and conditions of access to legal aid.”35

35

Judicial Code, article 508/3 and in French Community : article 20 of the 2016 Decree on first

line legal aid
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It is also ensured by lawyers, who have an obligation to inform all children who might
consult them about this right, as "Any lawyer who presumes or knows that the client
who consults him or her meets the conditions for receiving second-line legal aid has
an ethical duty to inform the client thereof.”36.
The police also play a role in broadcasting this information when a child has to be
heard, whether or not he or she is deprived of his/her liberty, as the child must be given
a statement of his/her rights before any police hearing. The statement of rights given,
before the police hearing, to a person who is not deprived of his/her liberty and who is
to be heard as a suspect includes the following mention "Under some legal conditions,
you may have access to a lawyer through the legal aid system, which is wholly or partly
free of charge. You can request the form containing these conditions. You then ask for
the appointment of a lawyer to the legal aid office of the Bar Association". The
statement given to a person who is deprived of his/her liberty and who is to be heard
as a suspect includes the following mention "If you meet some legal conditions, this
judicial assistance is wholly or partly free of charge. You can request the form
containing these conditions.”.
Some organisations who provide first line legal aid, such as the Youth Rights Services
(SDJ), give information to young people about legal aid. The Youth Rights Services
(SDJs) greatly facilitate access to second line legal aid for children who contact them.
There is a general obligation to provide information on a language that the child
understands.
During interviews led in the framework of this project, a lot of professionals told us
they believe children are not informed enough regarding their right to access legal aid.

36

Compendium on second line legal aid, refeering to deontological code of the OVB particle 89

and deontological code of the OBFG art. 5.10 and followings.
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Part IV. Quality and Assessment of Legal Aid
The Bar Association is responsible for monitoring the quality of the services provided
by lawyers in the context of first-line legal aid37 and second-line legal aid38.
The Compendium on Second-Line Legal Aid specifies that «the quality control of the
services is applied at two levels:
- a priori it concerns, in particular, the justification of the declared orientations or the
commitment to follow a training course which conditions the inscription on the list of
lawyers participating in legal aid (article 508/7 of the Judicial Code);
- a posteriori, it concerns the effectiveness and quality of the services provided, and
may lead the Bar Council to make the lawyer's inclusion on the list subject to specific
conditions, to suspend the lawyer's inclusion on the list or to omit him from the list. »39
In addition, the awarding of points (for the lawyer's remuneration for his or her services
in the context of legal aid) requires a control on: the reality of the services declared by
the lawyer in his or her report; the conformity of the declaration with the nomenclature
and the quality of the lawyer's services. Some of the professionals interviewed told us
that these are not quality controls as such, but that they do allow a certain degree of
control and that certain failures can be identified during these controls.
The Order Council may take measures against the lawyer if it finds shortcomings,
including imposing conditions or suspending him or her from the list of lawyers
providing legal aid services. Cross-checks of lawyers' performance declarations (checks
by one bar association on a few reports from lawyers of another bar association) are
carried out annually, but they do not constitute a quality control.

37

Article 508/5 of the Legal Aid Act 1998, this provision is not amended by the Community

decrees on first-line legal aid
38

Article 508/8 of the same Act

39

Compendium on second line legal aid, page 70
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Part

V.

Challenges

and

prospects

for

improvement

identified during interviews
During interviews, professionals were asked on the main challenges and obstacles they
perceive, today, in relation to the provision of legal aid for children and the paths for
improvement they perceive.
Firstly, it should be noted that most of the professionals say that legal aid for children
in conflict with the law is generally working well in Belgium. Several of them point out
that important progress has been made in the past few years, particularly in terms of
the training and specialisation of providers of legal aid for children, and the presence
and role of these providers at each stage of the procedure.
All of them point out obstacles and/or opportunities for improvement which we will list
below, organising them into two categories by ease. It should be noted that they are
closely related to each other.

1. Challenges and ways of improvement linked to the legal aid
system and the work of the lawyer

The professionals we interviewed listed a certain number of challenges and ways of
improvement linked to the legal aid system and the work of the lawyer:
-

The system of remuneration for the lawyers in the context of legal aid is listed
as an obstacle: lawyers are paid only once a year for their intervention in legal
aid and often more than a year after the service is provided. Furthermore, they
are systematically uncertain about their income (as the monetary value of the
legal aid point is only established afterwards);

-

Most of the lawyers also regretted that their work was greatly burdened by
administrative obligations related to the proof of their intervention in the
framework of legal aid and also by the report they have to do to receive
remuneration for those intervention.
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-

Another obstacle mentioned by the lawyers, which increases their workload
considerably, is the fact that children's files are never sent to them by e-mail.
Instead, they have to go to the court registry to consult them. They specify
whether it is children's files or reports from institutions, nothing is sent directly
to the lawyer. Many want these files to be sent to them, but some see the lack
of human resources at the court registry as an obstacle to this. Moreover, the
fact that these files are not sent to them has, in some cases, the consequence of
delaying until the last moment the interview between the child and his lawyer in
order to prepare the next hearing.

-

Also, the professionals that were interviewed recognise that the training of
youth lawyers is crucial. Some of them said that the training should focus more
on the psychological aspect and the development of the child. Several obstacles
in terms of continuous training were noted: the difficulty to make oneself
available for a full day training, the high price of some training courses and the
lack of training provision in some regions. Lunchtime trainings were mentioned
as an interesting approach.

-

One of the professionals interviewed mentions the need to develop spaces for
psychological support for youth lawyers, as it exists in some professional
psycho-social environments in contact with children.

2. Challenges and ways of improvement directly related to
children

In the course of the interviews, a number of challenges and obstacles directly faced by
children in conflict with the law were identified and some professionals suggested areas
for improvement:
-

Many of the professionals pointed out that the multiplication of lawyers
assisting a child is problematic. In fact, in Belgium, a child is likely to meet up to
3 lawyers during a single procedure. This phenomenon occurs mainly in the
French-speaking Bar of Brussels. In Brussels, if a child does not yet have a lawyer
and is arrested and heard in a Salduz 4, he/she will have three different lawyers:
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one on duty for the police hearing, one on duty at the courthouse for the hearing
before the judge and then another lawyer will be appointed by the Legal aid
office to take over the case. Furthermore, some Legal aid offices systematically
check whether there is already a lawyer or not before appointing a new lawyer
for the child, this does not seem to be the case everywhere and the professionals
noted that this represent a major challenge.
-

Professionals believe that children are still insufficiently informed about their
rights and this is harmful to them, especially when they come into conflict with
the law. Concretely, they point out that children are not always aware of their
right to a lawyer, their rights during police interrogations or about the
possibilities of initiating procedures to access their rights (e. g. residency,
recognition of a child, etc.). Several of the interviewees recommend a more
generalised and regular information for children and this before they come into
conflict with the law. Work has to be done beforehand. In this context, they
mention for example information in schools, the possibility of an information
hotline working 24/7, etc.

-

Some professionals say that there is still a lack of vulgarisation of the
information and clear explanations for the child who is in conflict with the law;

-

The unavailability of some lawyers was also mentioned as an important
difficulty encountered by some children. One of the lawyers interviewed told us
that "to contact a lawyer, there is the problem of communication. We really need

to work on accessibility. It must be easier to reach us on the phone and our
offices should be less rigid, and we should be able to make an appointment in
a neutral place - to leave our offices, for example". Furthermore, the lack of
contact with lawyers seems to be even more problematic for children deprived
of their liberty;
-

Experiences in which a lawyer dissociates himself from the line of defence
previously decided with the child during the pleading in front of the judge
have been highlighted as another important obstacle;

-

Situations in which a youth judge meets with social workers in order to take a
decision on the extension of measures for the child, without the presence of
the lawyer, are also highly problematic;
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-

The children and their lawyers cannot always discuss in a place that ensures
confidentiality. It is the case in some police stations and courthouses;

-

Lawyers often say having difficulties in contacting the young person they
represent and in some cases, regret having to meet them for the first time only
in court. Some stressed that a systematic transmission of the child's mobile
phone number to the appointed lawyer should be necessary;

-

Some tell us about the importance that youth lawyers should always be
available for Salduz 4 type hearings (we note that this has been introduced as
compulsory in some but not all bar associations);

-

Work remains to be done on the understanding of the role of each actor (e.g.
Juvenile’s right service, police, etc.) and on the fluidity of the exchanges
between the different actors surrounding the child (while preserving
professional secrecy);

-

One of the professionals interviewed regretted that the new Flemish decree on
youth protection does not take enough account of the personality and situation
of the child, but puts the facts at the centre of the procedure instead;

-

The prospect of the creation of law firms dedicated only to legal aid for
children was mentioned many times by the interviewees, some were in favour
of such an initiative and others were against it. A study is currently being
conducted on the creation of law firms dedicated to legal aid40;

-

Finally, some mentioned the need to work towards more uniformity in the
practices toward Belgium.
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Annexes
1. List of useful materials found during the research
-

-

-

-

-

Compendium on second line legal aid, 2019;
Le rôle de l’avocat du mineur dans les procedures protectionnelles et pénales
en Belgique, Rapport national projet My Lawyer, My Rights en Belgique (sept
2016, fév 2017) ;
Children’s rights beind bars, Droits fondamentaux des enfants privés de liberté
: L'amélioration des mécanismes de surveillance, Rapport de recherche CRBB 1.0,
2014 ;
Déjudiciarisation et justice restauratrice : l’expérience de la justice juvénile en
Belgique rapport national Belge AWAY (Alternative Ways to address Youth)
Septembre 2017 ;
Droits procéduraux des enfants étrangers soupçonnés ou accusés dans une
procédure pénale/protectionnelle au sein de l'Union européenne, Rapport
Belgique projet Pro-Jus, 2016 ;
Children’s Rights to Participation and the juvenile justice system, NATIONAL
REPORT BELGIUM projet TWELVE, 12/09/2015

2. Statistics
Statistics for Belgium are not available online, interviews did not allow us to access
statistics, though we will update this report as soon as our demands regarding statistics
will be met.

3. Case law

National case law of higher courts for the period 2015-2020 (focusing on appeal and
supreme court decisions) dealing with the access to legal aid for children in criminal
proceedings (for example cases dealing with difficulties to access legal aid, absence of
access to a lawyer etc

63

Case
(court,

reference Brussels – Court of appeal, youth chamber – 30 august
decision 2016,

number and date)

2016/PJ/281

Main issue of the Rights of defence and due process - interpreter
case
Summary

of

facts

the In this case, an unaccompanied foreign child was
arrested for stealing a mobile phone. The child had been
questioned at the police station in the presence of an
interpreter and had admitted the facts.
Since

the

Public

Prosecutor's

Office

had

not

subsequently appointed an interpreter, no interpreter
had participated in the pre-hearing interview between
the lawyer and her young client: the child had therefore
not been able to talk to his lawyer.
Nor was an interpreter present during the chambers
hearing with the judge. The judge noted that "In my
office, L. is attentive to what I say, but does not express
himself".
The juvenile's lawyer therefore appealed against the
decision taken during this chamber’s hearing on the
grounds that the juvenile's rights of defence had not
been respected.
Conclusion

The Court of Appeal notes that, in this situation, no case
of force majeure prevented the child from being
assisted by an interpreter during this cabinet hearing.
The Court therefore concluded that the child's rights of
defence had not been respected and therefore
cancelled the order issued following the hearing.

Case reference

Court of Cassation (2nd Chamber), Judgement No. RG
P.14.0704.F, 4th of June 2014.

Main issue of the Refusal
case

of

the

child

to

appear

voluntarily

Representation of the child by his/her lawyer.
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-

Summary of the facts The defendant in cassation alleges violation of her rights
of defence because of the absence of her lawyer during
the hearing by the youth judge and because the court of
appeal ruled without having heard her or having
authorised her lawyer to represent her at the hearing.
Summary
findings

of

the On the one hand, under the law relating to the
protection of children, the judge must hear the child
who has reached the age of twelve before taking any
necessary measures, unless the child cannot be found,
his state of health is an obstacle to this or if he refuses
to appear.
The Court of Cassation notes that the youth judge heard
the child, assisted by her counsel, before taking the
provisional measure undertaken. It considers that,
although the law requires a prior hearing of the child
assisted by her counsel, it has not extended this
obligation to the hearing of the parents and that it does
not require the youth court judge to summon and
receive all the parties to the case at each hearing. The
Court therefore states that the defendant, assisted by
her counsel, was able to validly state her case during an
interview with the judge. The first argument of the
defendant cannot therefore be retained.
The appeal judge recalled that the law provided that the
parties had to appear in person, as the legislator had
considered it necessary to establish direct contact
between the youth court, the child and his parents
because of the educational nature of the measures to be
taken.

Conclusion

The Court of Cassation found that the child refused to
appear voluntarily, due to fear of being brought into the
presence of her parents. The court held that this choice
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was part of the rights of the defence and a fundamental
element of a fair trial.
It also considered that, given the circumstances of the
case, the child could not, simply because she did not
appear, be deprived of the right to be represented at the
appeal hearing by her lawyer.
The Court of Appeal's complaints could therefore not be
upheld. The Court of Cassation ruled in favour of the
child, defendant in cassation.

Case reference

Constitutional Court, Ruling No. 7/2013, 14th of
February 2013

Main issue of the Actions for total or partial annulment of the law of 13
case

August

2011

"amending

the

Code

of

Criminal

Investigation and the law of 20 July 1990 relating to pretrial detention in order to confer rights, including the
right to consult a lawyer and to be assisted by him, on
any person heard and on any person deprived of
liberty".
Summary of the facts The applicant reproaches the legislator for creating:
discrimination, if the contested law is interpreted as not
applying to children suspected of having committed an
act qualified as an offence, these cildren benefit from
fewer rights than adults suspected of having committed
the same act.
unjustified differences in treatment, if the contested
law is interpreted as applying equally to children. Such
differences in treatment shall take place, on the one
hand, between children heard when they are deprived of
their liberty and children heard when they are not
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deprived of their liberty and, on the other hand, between
children heard before any arrest warrant is issued and
those heard after the issue of the arrest warrant.

Summary
findings

of

the The legislator confirmed, during the preparatory work
on the contested law, that it also applies to children. The
preparatory work also provide that, unlike adults,
children can never renounce to the right to the
assistance of a lawyer.
Furthermore, if the law does not provide for the
compulsory assistance of a lawyer at interrogations held
after the arrest warrant has been issued, it does not
prohibit the investigating judge from authorising the
lawyer to attend, at his request or that of the accused,
unless, in the light of the particular circumstances of the
case, there are compelling reasons not to grant this
request.

Conclusion

The Constitutional Court therefore considers that:
children suspected of having committed an act qualified
as an offence shall not enjoy fewer rights than adults in
the same situation. The applicant, in his first argument,
therefore, misreads the contested law.
the contested law, which does not provide, in favour of
the suspect who is not deprived of his liberty, for the
right to be assisted by a lawyer during the hearing, is
proportionate.
the difference in treatment between childrens heard
before or after the possible delivery of an arrest warrant
is justified.
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The applicant's request to annul the law is therefore not
granted.

Case
(court,

reference Court of Appeal, Ghent, 28/01/2013
decision

number and date)
Main issue of the Assistance by a lawyer during police hearings
case
Summary

of

the Hearing by the police of a child suspected or accused of

facts

an offence in the absence of his lawyer

Conclusion

Compromising statements made by a child accused in
the course of a hearing without the assistance of a
lawyer, because no lawyer who was available in time
could be found, cannot be used against the child when
assessing the material conditions of pre-trial detention
in the Everberg federal detention centre.

Case
(court,

reference Court of Appeal of Brussels, Youth Chamber, 6
decision december 2010, J/297/10

number and date)
Main issue of the Children in conflict with the law - Procedure - Rights of
case

the defence - No right to legal counsel during the first
police interrogation

Summary
facts

of

the Absence of the lawyer during the first police hearing of
the child suspected or accused of an act deemed to
constitute an offence. Presence of the lawyer at the
other stages of the procedure. The child does not
contest what he or she stated at the first hearing.
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Summary

of

findings

the It must be examined, in the light of the entire procedure
followed, whether the absence of a lawyer during the
first police interrogation irreparably infringed the child's
rights of defence and thus the fairness of the trial - - and
whether the absence of a lawyer during the first
interrogation by the police was a serious violation of the
child's right to a fair trial.

Conclusion

In view of the procedural guarantees offered by the
Belgian legal system and the manner in which the
proceedings in this case were conducted, the absence
of the assistance of a lawyer during questioning does
not constitute an irremediable interference with the
rights of the defence and the rules of fair trial
guaranteed by article 6 of the European Convention on
Human Rights - The confession, gathered without the
presence of a lawyer, is not an obstacle to the
continuation of the investigation and the possible
continuation of any coercive measures that might be
properly ordered

(Note : new “Salduz” laws and regulation were
adopted since 2010, this case law might be very
different today)

Case reference

Brussels, 30th Youth Court, judgment n°J/100/10 of 15
March 2010

Main issue of the Absence of the child's lawyer at the office interview
case

prior to the taking of a provisional measure - Waiver of
the child's right to be assisted by his or her counsel,
recorded by the judge - Legal prescription respected

Summary of the facts The child's counsel criticises the first judge for not
having been summoned for the chambers hearing
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during which the child judge took a provisional
measure. The first judge stated in his report that the
interview was held in the presence of both the young
person's parents and his older brother and that the
young person had waived the assistance of a lawyer.
Summary

of

findings

the Under the Youth Protection Act, a young person who
has reached the age of twelve and who must appear
before the youth judge for the possible application of
a provisional measure is entitled to the assistance of a
lawyer when appearing before the said judge.
If the child waives this assistance after having been
informed by the juvenile court judge of his or her right
to be defended by a lawyer, the waiver must be
recorded by the juvenile court judge.

Conclusion

While this indication does indeed meet the legislator's
wishes, it is nevertheless regrettable, taking into
account the young person's particular personality,
immaturity and difficulties of expression, that his
counsel, who was appointed as soon as the matter was
referred to the court and who, on each occasion, was
summoned by the first judge for the previous
interviews and hearings, was not present at the
chambers hearing, even though the first judge was
clearly envisaging a significant change in the young
person's situation, and in particular a move away from
the family environment.

Case reference

Brussels, 30th Youth Court, judgment n°J/361/10 of 1
February 2010

Main issue of the Child assisted during a chambers hearing by the duty
case

lawyer and not by his usual counsel - Situation justified
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by the urgency of taking a measure - No objection by
the child
Summary of the facts The juvenile's usual lawyer criticises the first judge for
not having summoned him or her and the parents of the
young person for the chambers hearing.
Summary
findings

of

the Under the law, a child aged twelve or over who must
appear before the youth judge for the possible
imposition of a provisional measure is entitled to the
assistance of a lawyer when appearing before the said
judge.
If, as far as possible, it is preferable for the young person
to be assisted by his or her usual lawyer, the absence of
the latter must not, however, delay the course of justice.
The urgency of the decision being taken (a place in a
closed section of an institution is only available for a few
hours) justifies that the first judge call upon the duty
lawyer.
The child does not seem to have raised any objection to
the intervention of the duty lawyer to replace his usual
lawyer who could not be released.
As far as the parents are concerned, although their
presence may also be desirable, the legislator does not
require them to be summoned.

Conclusion

The situation justified by the urgency to take a measure
and the absence of objection by the child justifies the
fact that the child was assisted during a meeting in the
office by the duty lawyer and not by his usual counsel.
There is therefore no violation of the juvenile's rights of
defence.
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Common questionnaire for the desk research

Legal aid for children in criminal proceedings:
developing and sharing best practices
(LA CHILD)
JUSTICE PROGRAMME, JUST- AG- 2019/JUST- JACC-AG-2019-802059

NATIONAL RESEARCH QUESTIONNAIRE

INTRODUCTION TO THE PROJECT AND THE QUESTIONAIRE
This national research questionnaire was prepared when implementing the EU cofunded project Legal aid for children in criminal proceedings: developing and sharing
best practices (LA CHILD). The Project is implemented by the consortium consisting of
Law Institute of Lithuania (LIL), Defence for Children International (DCI) - Belgium) and
Center of Integrated Legal Services and Practices (CILSP, Albania). It started in February
2020 and will end in December 2021.
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The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
The Project activities started with evaluation of regulation and practices in European
states when providing legal aid for children in conflict with the law. This questionnaire
is the basis of this research. After responses to it will be collected, they will be analysed
by the project researchers and a summarising report will be drafted. The prepared
report will identify the main challenges encountered as well as best approaches to
achieving effective and efficient legal aid for children.
Later on, the Project team will draft the Guidelines on providing legal for children in
conflict with the law and its ‘child friendly’ version. In addition, in the end of 2020,
international conference is planned in Vilnius, where experts from different states will
share their knowledge and insights. Furthermore, in 2021 tailored practical trainings to
lawyers, judges, legal aid board members and social workers will take place in Lithuania,
Belgium and Albania. The final event of the Project will be a roundtable discussion in
Brussels where key Project outcomes and best practices will be presented and
discussed.

KEY DEFINITIONS:
Legal aid means the provision of legal advice, assistance and representation at the
expense of the State on the conditions and in accordance with the procedures
established under the national law for persons detained, arrested or imprisoned; for
persons suspected or accused of, charged with or convicted of a criminal offence; and
for victims and witnesses in the criminal justice process. Legal aid includes legal
education, access to legal information and other services provided through alternative
dispute resolution mechanisms and restorative justice processes.41
Child - is a human being under the age of 18.
A child in conflict with the law is a person who has reached the age of criminal
responsibility but not the age of majority (under 18 years old), who is suspected or
accused of having committed an offence under his national criminal law. (CRC/C/
GC/10, Introduction, §1) The age that needs to be taken into consideration to determine
whether a child is in conflict with the law is the age at the time of committing the
offence, not later than that.

41

Model Law on Legal Aid in Criminal Justice Systems. United Nations. Vienna, 2017.:

www.unodc.org/documents/justice-and-prison-reform/LegalAid/Model_Law_on_Legal_Aid.pdf
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Legal aid provider means any person who is providing legal aid pursuant to national
law.
Legal aid authority means the authority established under the national law for the
purpose of managing, coordinating and monitoring the provision of legal aid.42

PART 1: YOUR CONTRIBUTION AND GENERAL INFORMATION
1.1.
Please list all the names of experts and lawyers who worked on this
report.
1.2.
Please name the country which this report applies to.
1.3.
Please provide a full list of acronyms used in your report, if any.
1.4.
Please explain the methodology used to complete this report and
sources that were used (such as internet research, legal database research, case
law research) and any limitations that were experienced when undertaking this
research (such as lack of enough data, resources, directives, etc.)
1.5.
Please keep a list of the most useful materials that you find during your
research that are applicable to your country. We are mainly looking for research
studies, analyses, reports, tools, etc. relevant to the rights of access to legal aid
for children in conflict with the law at the local/national level.
PART 2: NATIONAL LEGAL AID SYSTEM
Regulation of legal aid
2.1.
Please shortly describe legal framework regulating the legal aid system
in your country. (this description should not be longer than half of the page).
2.2.
Which laws or/and policy documents regulate legal aid? Please describe
briefly the objectives and content of regulation of each legal act or policy
document.
2.3.
Do those general laws or/and policy documents on legal aid refer to
specifics of legal aid to children? Please describe briefly and present the relevant
extracts from those documents.
2.4.
Are there any laws or policy documents specifically addressing legal aid
for children adopted in your country? If yes, please describe objectives and
content of regulation of these laws or policy documents and provide their texts
(if the texts are longer, no translation for the texts is requested).
2.4 bis. Does your country have a law that specifically regulates or limits access
to legal aid for terrorist suspects or perpetrators? Does such a regulation also
apply to minors and what does it provide for?

42

Ibid.
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Management and administration of legal aid
2.5.
How the legal aid system is organised nationally, regionally or locally?
Who is in charge of the management and oversight? Please describe status and
functions of the legal aid authority (legal aid board or similar body) institution.
2.6.
Is there an institution who is working particularly with legal aid for
children? Is there a department (division) within the main legal aid institution
that is specialised in legal aid for children? If yes please describe in more detail.
Funding of legal aid
2.7.
How is the legal aid system financed?
2.8.
How are legal aid providers (including lawyers) paid? What are legal aid
providers’ (lawyers’) fees for legal aid?
2.9.
Are there any differences between fees provided for legal aid for children
compared with legal aid for adults? If yes please describe in more detail.
2.10. Are there different fees for a representation of a child in criminal (juvenile
justice) proceedings as compared to representation in civil or administrative
cases?
PART 3. RIGHTS OF BENEFICIARIES OF LEGAL AID
Access to legal aid
3.1.
What are the general criteria for accessing legal aid? Who is entitled to
legal aid?
3.2.
In which circumstances are children in conflict with the law entitled to
legal aid?
3.2bis. Are foreign children entitled to legal aid in your country when they are in
conflict with the law (is access to legal aid conditioned by nationality or residency
status for children)?
3.3.
Is legal aid to children in conflict with the law always free or partial
payment can be requested?
3.4.
Can children victims of crime access free legal aid in your country?
3.5.
Is the representation of a lawyer mandatory for any alleged child
offender? In which case and at what point in the proceedings?
3.5bis. Is there a mandatory lawyer participation for children who are suspected
or accused of terrorim?
3.6.
Is there a mandatory lawyer participation for children victims of crime
provided in your country? In which cases?
3.7.
If a child benefits from legal aid, can he/she choose his/her lawyer? What
is the legal role of the parents in this regard?
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3.8.
If the child benefits from legal aid, can he/she change lawyer during the
same proceedings? In which circumstances? What is the procedure? Please
explain the answers in more detail.
3.9. Does a child have the right to access free interpreter if he/she needs one when
meeting with provided lawyer?
Access to information about legal aid
3.10. Does the State play a role in giving information to a child regarding legal aid
system? Are there any initiatives (media or educational campaigns, etc.) to
inform children about the legal aid system?
3.11. Are there any organisations or associations that give information and facilitate
a child’s right to legal aid?
3.12. If a child is deprived of liberty in the context of a criminal proceedings (e.g.
held on remand at a prison, held at the police station or a hospital etc.) how
does he/she receive information on his/her right to legal aid?
3.13. Is there an obligation to provide the information in child-friendly language?
3.14. If a child cannot speak the official language of the country, is there an
obligation to provide the information in the child’s mother tongue or in a
language spoken/understood by the child?
3.15. If the information needs to be translated or an interpreter needs to be
provided, who covers the costs for the interpretation/translation?
Protection of child interests
3.16. Is there a legal mechanism or a rule to address a conflict of interests between
the child and his parents (e.g. when a child is a suspect and a parent is a victim)?
Is there a legal mechanism or a rule to address a conflict of interests between
the child and his lawyer? If yes, please describe in more detail.
3.17. Is the child protection institution involved in criminal proceedings when a child
is suspect or accused? Please describe in more detail?
3.18. Are experts such as psychologists, social workers, medical staff or others
involved in criminal proceedings when a child is suspected or accused? In which
cases? Are they paid by state or by the child or his/her parents?
PART 4. LEGAL AID PROVIDERS (LAWYERS)
General requirements for legal aid providers
4.1.
What professionals are entitled to provide legal aid to children in conflict
with the law in your country? Please describe the status and functions (duties)
of legal aid providers.
4.2.
What are the requirements to be a legal aid provider in your country?
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4.3.
In the legal aid system, is there any type of registration requirement for
lawyers who want to represent children in criminal proceedings (with bar
association or another body)?
4.4.
In
your
country,
are
there
any
legal
entities
(any
associations/organisations) who provide legal assistance to children in criminal
proceedings? If yes, can you please provide some information on such legal
entity’s activities.
Education and qualification of legal aid providers (requirements for becoming
legal aid providers)
4.5.
What are education requirements for legal aid providers?
4.6.
Are there any specific requirements for legal aid providers who provide
legal aid for children? Are they required to undergo specific trainings (e.g. on
juvenile justice, children’s rights, psychology, communication with children,
etc.)?
Continuous training
4.7.
Is there a continuous training on juvenile justice offered/mandated
throughout a legal aid provider’s (lawyer's) career?
When answering those questions, please cover the following:
o Is the training mandatory?
o Is the training accessible, affordable and/or free?
o Does the training meet a common set of requirements all over the
country?
o Who offers the training? (e.g. university, bar association, legal aid
administrator, NGOs or other associations, etc.)?
o What is the form of the training? (e.g. day sessions, evening classes,
online, self-training, etc.)
o What is the content of the training?
o What is the length of the training offered?
o Is it theoretical and/or practical?
o Is it exclusively legal? Or is it a multidisciplinary training (psycho-socio
aspects, how to communicate with children, does the training include a
dimension of child support/assistance, etc.)? Are other professionals
involved in the training?
o Do children participate in the lawyers' training (e.g. to share their
experiences with the lawyers)? How?
o Are there practical exercises on how to interview or represent children?
o Are specific trainings available for legal aid providers on the rights and
needs of some specific categories of children when in conflict with the
law (including migrant children, children at risk of trafficking, children
accused or suspected of terrorism)?
78

4.8.
Are there any materials (e.g. manuals, self-training tools, reports) that
exist at the national level on the role and mission of lawyers who represent
children in criminal proceedings?
Specialisation of legal aid providers
4.9.
Is specialisation on children cases for legal aid providers established in
your country? If yes, is the specialisation mandatory? Please describe in more
detail.
4.10. Is there a network or a list of specialised legal aid providers (lawyers) available
to beneficiaries? Please describe in more detail.
4.11. If the specialisation exists, what is the role of these lawyers at the different
stages of the criminal proceeding? Where is it defined? How does it differ from
the role of a lawyer who is not specialised to represent children in criminal
proceedings?
PART 5. QUALITY AND ASSESSMENT OF LEGAL AID
Legal aid quality standards (guidelines)
5.1.
Are legal aid standards (or guidelines) for legal aid (in general)
established in your country?
5.2.
Are there special standards on providing legal aid for children (guidelines
on child-friendly legal aid) established in your country? If yes, please describe in
more detail and present the text if possible (no translation of the text is
required).
Complaints
5.3.
What is the procedure for a child/parent/guardian to present complaints
about the lawyer’s actions in your country (complaints to the bar, legal aid
authority, etc.)?
5.4.
Can a child make a complaint about his/her lawyer? How?
Assessment of legal aid quality
5.5.
How is lawyers work quality assessed in your country?
5.6.
Are there any legal aid quality assessment measures (e. g. peer review)
established and implemented in your country? Please describe in more detail (e
.g. who are responsible for assessment, what are the procedures and criteria of
assessment etc.).
5.7.
Does such assessment include children cases in criminal proceedings?
Are there special rules of procedures for assessment of children cases? Please
describe in more details.
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PART 6. STATISTICS
6.1. Please provide the following statistics of the year 2019 (or data of the last year
available)
•
•
•
•
•
•
•

The number of persons who benefited of legal aid.
The number of children who benefited of legal aid and the number of cases.
The number of legal aid providers (lawyers) in general.
The number of legal aid providers (lawyers) who provide legal aid to children (if
available).
Number of complaints about legal aid per year (total, including cases not related
to children).
Number of complaints where the beneficiary of legal aid is a child (if available).
If you have data, please provide statistics representing backgrounds of
complaint?

PART 7: CASE LAW
7.1.
Please present national case law of higher courts for the period 20152020 (focusing on appeal and supreme court decisions) dealing with the access
to legal aid for children in criminal proceedings (for example cases dealing with
difficulties to access legal aid, absence of access to a lawyer etc.). Please discuss
5-10 most important decisions/rulings. If less than 3 cases will be find in this
period, please refer to the years 2010-2020.
Please use this table. Attach the full text of decisions (no translation required).
Case
reference
(court,
decision
number and date)
Main issue of the
case
Summary of the
facts
Summary of the
findings
Conclusion
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Questionnaire for field research

Legal aid for children in criminal proceedings:
developing and sharing best practices
JUSTICE PROGRAMME, JUST- AG- 2019/JUST- JACC-AG-2019-802059

INTERVIEW GUIDELINES

Note: The questions below present the guidance for the interviewer. While most of the
questions should preferably be covered, the interviewer might consider skipping some
questions (if they are not relevant for a particular interview) or adding some new ones
(that appear to be more relevant) or adjusting the questions for the national context
and specialization of interviewee.

PART 1: GENERAL QUESTIONS
1.6.
Please tell about your professional experience. On which kind of cases do
you work? What part of your work form legal aid cases?
1.7.
What is your academic background?
1.8.
How many cases involving suspected or accused children have you dealt
with? (Please give us an idea on how many children you represent each year or
each month)
1.9.
Where do you work? (precise if it is the capital, a big city, a small city)
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Training and skills of legal aid providers (other specialists)
1.10.
In your opinion, should lawyers (prosecutor, judge, etc.) who work with
children who are suspected or accused persons in criminal proceedings have
special skills and knowledge comparing to those who work with adults? If yes,
could you please describe the skills and knowledge that lawyers working with
children should acquire? (if possible, please use examples of your professional
experience in order to present concretely why these skills and knowledge are
particularly useful)
1.11.
Have you ever participated in any training focused on the juvenile justice/
rights of the child/juvenile delinquency, etc.? How often do you have
opportunity to participate in such trainings? Do you think it is important for you
to have specific training in children’s rights?
PART 2: NATIONAL LEGAL AID SYSTEM
2.11.
In national law of [your country] there are several requirements for
lawyers that intend to provide legal aid to children in criminal proceedings. For
example, [list several national requirements]. Are, in your opinion, requirements
for lawyers that intend to provide legal aid to children adequate? Please explain
in more detail.
2.12.
Is there a list of specialised legal aid for children providers (lawyers)
available to beneficiaries? How legal aid beneficiaries learn about it?
2.13.
Are there standards on providing legal aid for children (guidelines on
child-friendly legal aid) available in your country? If yes, is it useful in your daily
work? If no, is there a need of such standards/ guidelines? Why?
2.14.
Do you collaborate with other experts (psychologists, social workers, etc.),
in what cases? How they help you to deal with the case?
2.15.
Is there an individual assessment of suspected or accused children in your
country? If yes, do you have access to the portion of the file relating to the
minor’s individual assessment? Do you work with other actors/professionals
for this purpose? If the individual assessment is available, do you use it in your
defence?
2.16. How is lawyer’s work quality externally assessed? (for example, peer review,
interviews with Bar association, etc.) Has your work ever been assessed?
2.17. Do you feel that fees for lawyers providing legal aid to children are adequate?
(taking into account work load, etc.) Do you think the fees should be different?
Why?
PART 3. DEALING WITH THE CASE
Appointment
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3.1.
Please describe your designation process (who contacts you? how are
you contacted? are you usually chosen by an adult (e.g. parents of the young
person) or appointed through the legal aid system?).
3.2.
What initial information (before meeting the child) do you receive about
the child and the case against him/her? From whom? Do you feel that you are
sufficiently informed about personal circumstances of the minor?
Contacts
3.3. How, when and where you have your first contact/meeting with the juvenile?
3.4. How do you start the meeting?
3.5. What information do you give him/her about his/her rights, procedural rights
and the procedure itself?
3.6. In general, where do you meet the child in person? How often? How long do
the meetings last? Are the meetings confidential? Are the meetings recorded (is
it noted somewhere that you met with the child on a particular date, length of
the meeting, etc.)?
3.7. Does anyone else attend the meetings? Are the parents/guardians present?
Can the child request that someone else attend (who?)?
3.8. If the juvenile is deprived of liberty, how do you contact them? What are the
possible ways to contact him/her? Is time available for that contacting proper?
Are you aware of the conditions in which the young person is calling you? (in a
corridor with educators who can hear, etc.).
Presence and role
3.9. When/at what stages of the procedure are you present to assist the child?
During these stages, what is your role? When is your presence mandatory?
3.10.
Before the police, court/judge hearing, do you have enough time to meet
the young person and access his/her file? What happens if you are not present
(late, etc.)?
3.11.
Do you assist the juvenile throughout the entire proceedings?
3.12.
Have you ever experienced situations in which the young person
disagreed with you? In what way? What was your reaction?
3.13.
Have you ever experienced situations in which the young person wanted
to change lawyer? What was your reaction?
Language used and relationship
3.1. Is there any special strategy for building relationship with the child that you
use (examples for the interviewer: taking off your jacket to look less formal,
sitting next to him/her, small-talks about child’s interests, etc.)?)
3.2. What do you do if the juvenile is not willing to cooperate/ talk to you?
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3.3. Have you ever had young clients who did not speak the same language as you
do? If so, did you work with an interpreter? Are interpreters available? Is their
intervention always free for the youth?
3.4. Did you get/use translations of certain documents? Is it free for the youth?
3.5. Is there any form of organized support for parents in juvenile justice cases?
3.6. Do parents give you orders or influence your work?

PART 4. PROSPECTS FOR IMPROVEMENT
4.1. Could you please indicate the most relevant (in your opinion) obstacles and
challenges when providing legal aid to children in conflict with the law? Please
explain in more detail.
4.2. How would you suggest to improve the provision of legal aid to juveniles
(examples for the interviewer: to assign more time to build relationship with

the child, more time to prepare for the case, to change the remuneration
system, to require certain skills from lawyers, continuous trainings, etc.)?
4.3. Could you give concrete examples of difficulties encountered and practical
recommendations for efficient changes of the legal aid system?
4.4. Is there anything else you would like to add?
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