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INTRODUCTION TO THE PROJECT AND THE QUESTIONAIRE
This national research questionnaire was prepared when implementing the EU co-funded
project Legal aid for children in criminal proceedings: developing and sharing best

practices (LA CHILD). The Project is implemented by the consortium consisting of Law
Institute of Lithuania (LIL), Defence for Children International (DCI) - Belgium) and Center
of Integrated Legal Services and Practices (CILSP, Albania). It started in February 2020 and
will end in December 2021.
The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
The Project’s activities started with the evaluation of regulation and practices in
European States when providing legal aid for children in conflict with the law. This
questionnaire is the basis of this research. After having collected the responses, these
responses will be analysed by the project researchers and a summarising report will be
drafted. The prepared report will identify the main challenges encountered as well as the
best approaches to achieving effective and efficient legal aid for children.
Later on, the Project team will draft Guidelines on providing legal aid to children in conflict
with the law as well as a ‘child friendly’ version. In addition, in the end of 2020, an
international conference is planned in Vilnius, where experts from different states will
share their knowledge and insights. In 2021, tailored practical trainings to lawyers, judges,
legal aid board members and social workers will take place in Lithuania, Belgium and
Albania. The final stage of this Project will be a roundtable discussion in Brussels where
key Project outcomes and best practices will be presented and discussed.
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KEY DEFINITIONS:
Legal aid means the provision of legal advice, assistance and representation at the
expense of the State on the conditions and in accordance with the procedures established
under the national law for persons detained, arrested or imprisoned; for persons
suspected or accused of, charged with or convicted of a criminal offence; and for
injuredinjureds and witnesses in the criminal justice process. Legal aid includes legal
education, access to legal information and other services provided through alternative
dispute resolution mechanisms and restorative justice processes.1
Child is a human being under the age of 18.
A child in conflict with the law is a person who has reached the age of criminal
responsibility but not the age of majority (under 18 years old), who is suspected or
accused of having committed an offence under his national criminal law.2 The age that
needs to be taken into consideration to determine whether a child is in conflict with the
law is the age at the time of committing the offence, not later than that.
Legal aid provider means any person who is providing legal aid pursuant to national law.
Legal aid authority means the authority established under the national law for the
purpose of managing, coordinating and monitoring the provision of legal aid.3
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PART 1: AUTHORS AND GENERAL INFORMATION
1.1 Please list all the names of experts and lawyers who worked on this report.
Monika Leszko
1.2 Please name the country which this report applies to.
Poland
1.3 Please provide a full list of acronyms used in your report, if any.
CPC – Act of 6 June 1997 Criminal Procedure Code;
PJC - Act of 26 October 1982 on Proceedings in Juvenile Cases.
1.4 Please explain the methodology used to complete this report and sources that
were used (such as internet research, legal database research, case law research)
and any limitations that were experienced when undertaking this research (such as
lack of enough data, resources, directives, etc.)
While preparing this report, information from legal acts, official websites, court judgments
and legal databases was used. There is lack of data concerning studies, analyses and
reports.
1.5 Please keep a list of the most useful materials that you find during your research
that are applicable to your country. We are mainly looking for research studies,
analyses, reports, tools, etc. relevant to the rights of access to legal aid for children
in conflict with the law at the local/national level.
n/a
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PART 2: NATIONAL LEGAL AID SYSTEM
Regulation of legal aid
2.1 Please shortly describe the legal framework regulating the legal aid system in your
country. (this description should not be longer than half of a page).
Polish law provides legal aid ex officio in certain situations. The so-called attorney ex
officio may represent a party in civil proceedings as well as in criminal and administrative
matters.
There is no organized system of legal aid in Poland. Legal aid is usually granted by a court
in certain proceedings. Legal aid is generally regulated in procedure codes and regulations
by the Ministry of Justice. Legal aid for children is regulated in the Act on Procedure in
Juvenile Cases.
In 2015 Poland created a system for free of charge legal advice, free civic counselling, and
legal education. This is a chain of institutions and private lawyers who decided to provide
free legal advice to the poorest people, which is financed from the state budget.
2.2 Which laws or/and policy documents regulate legal aid? Please describe briefly the
objectives and content of regulation of each legal act or policy document.
Act of 6 June 1997 Criminal Procedure Code
Under Article 78 par. 1 CPC, the accused, having no defence counsel of their choice, may
demand that a public defence counsel be appointed to them, provided that the accused
can duly prove that they are unable to bear the costs of defence without it affecting their
ability to support themselves and their family.
The Criminal Procedure Code statutes and cases dictate when the legal representation of
the accused is mandatory defence.
If the accused person does not have a sufficient command of Polish, he or she has a right
to free of charge aid from a translator.
The CPC provides for psychological assistance for children witnesses and injureds of
crimes.
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Regulation of Ministry of Justice of 27 May 2015 on providing the accused with the
assistance of a lawyer
The regulation dictates how the accused uses ex officio counsel, including determining
the list of legal counsel ex officio, appointing counsel ex officio, the procedure and manner
of filing an application for the appointment of an ex officio defender with the court, and
the detailed procedure for examining such an application.
Act of 26 October 1982 on Proceedings in Juvenile Cases
This act regulates the proceedings in cases of punishable offenses in relation to minors. It
provides procedural warranties for accused minors.
Act of 5 August 2015 on free legal assistance, free civic counseling and legal
education
This act regulates the principles of providing free of charge legal assistance and civic
counselling, as well as the principles of implementing tasks in the field of legal education.
This act does not regulate the free of charge legal representation in courts.
2.3 Do those general laws or/and policy documents on legal aid refer to specifics of
legal aid to children? Please describe briefly and present the relevant extracts from
those documents.
Yes.
According to the Article 18a of PJC, a minor has the right to defence, including the right
to use the assistance of a lawyer and the right to refuse to answer questions or respond
to individual questions. He/she should be advised of these rights before a hearing.
Article 32h § 3 PJC states that an arrested minor must be informed immediately of the
reasons for the arrest and advised of his/her rights, including the right to use the
assistance of a lawyer, the right to refuse to answer questions or respond to individual
questions, and the right to file a complaint against actions that violate his/her rights. The
arrested minor should be immediately heard and, at his/her request, should be allowed
to make contact with a parent or guardian or lawyer.
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Under Article 79 par. 1 pt. 1 of CPC, in criminal proceedings, the accused must have a
defence counsel if they are below the age of 18.
2.4 Are there any laws or policy documents specifically addressing legal aid for
children adopted in your country? If yes, please describe objectives and content of
regulation of these laws or policy documents and provide their texts (if the texts
are long, no translation for the texts is requested).
No.
2.4 bis. Does your country have a law that specifically regulates or limits access to legal
aid for terrorist suspects or perpetrators? Does such a regulation also apply to
minors and what does it provide for?
No.

Management and administration of legal aid
2.5 How the legal aid system is organised nationally, regionally or locally? Who is in
charge of the management and oversight? Please describe status and functions of
the legal aid authority (legal aid board or similar body) institution.
In Poland, legal aid in criminal proceedings is not organised institutionally. Legal aid is
granted by a court and then the lawyer is appointed by the court from the list of attorneys
at law/advocates.
Under the Act on free legal assistance, free civic counseling, and legal education, free legal
advice is organised regionally. An advocate or legal adviser provides free legal assistance
based on the contract signed with the district authorities (Poish: powiat). The Ministry of
Justice runs a register where people can check the nearest free legal advice center.
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2.6 Is there an institution who is working particularly with legal aid for children? Is
there a department (division) within the main legal aid institution that is specialised
in legal aid for children? If yes please describe in more detail.
No.

Funding of legal aid
2.7 How is the legal aid system financed?
From the state budget.
2.8 How are legal aid providers (including lawyers) paid? What are legal aid
providers’ (lawyers’) fees for legal aid?
The remuneration for the legal representation by a lawyer in a criminal proceeding is
granted by a court at the end of the proceeding. Minimum rates of fees for the lawyer's
activities in criminal proceedings are regulated in Regulation of Ministry of Justice of 22
October 2015 on fees for lawyer's activities. The fees are dependent on type of court
(District, Regional, Appeal, and Supreme Court) before which the case is conducted, type
of case or lawyer's activity, complexity of the case, and lawyer's workload. Fees range from
240 PLN to 1200 PLN
Free legal advisers under the Act on free legal assistance, free civic counselling, and legal
education are paid according to their agreement with district authorities.
2.9 Are there any differences between fees provided for legal aid for children
compared with legal aid for adults? If yes please describe in more detail.
No.
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2.10

Are there different fees for a representation of a child in criminal (juvenile

justice) proceedings as compared to representation in civil or administrative cases?
Polish law does not at all distinguish fees for lawyer's activities based on whether a minor
or adult is represented.
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PART 3. RIGHTS OF BENEFICIARIES OF LEGAL AID
Access to legal aid
3.1 What are the general criteria for accessing legal aid? Who is entitled to legal aid?
A person is entitled to legal aid if she can duly prove that she is unable to bear the costs
of defence without it affecting her ability to support herself and her family.
3.2 In which circumstances are children in conflict with the law entitled to legal aid?
Children are generally entitled to legal aid, because their defence by a lawyer in criminal
proceedings is mandatory.
In juvenile proceedings, a minor has the right to defence, including the right to the
assistance of a lawyer. They are entitled to legal aid, if the assistance of a lawyer is
mandatory. Minors may submit an application for an ex officio defender. The president of
the court grants the application if he deems the participation of the defender in the case
necessary and the minor or his parents are not able to bear the costs of remuneration of
the defender of their choice without prejudice to the necessary maintenance of
themselves and the family.
3.2bis. Are foreign children entitled to legal aid in your country when they are in
conflict with the law (is access to legal aid conditioned by nationality or residency
status for children)?
Yes, there is no limitation on legal aid for children based on nationality in Polish law.
3.3 Is legal aid to children in conflict with the law always free or partial payment can
be requested?
Yes.
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3.4 Can children victims of crime access free legal aid in your country?
Yes.
3.5 Is the representation of a lawyer mandatory for any alleged child offender? In which
case and at what point in the proceedings?
Yes, in criminal proceedings, the representation of a lawyer for any alleged child offender
is always mandatory.
In juvenile proceedings, legal assistance is mandatory at every point of proceedings, if the
interests of the minor and his parents or guardian are in conflict, if he is deaf, mute, or
blind, if there is reasonable doubt as to whether his mental health status allows him to
participate in the proceedings or conduct his defence in an independent and reasonable
manner, or if he is placed in a juvenile shelter.
3.5bis. Is there a mandatory lawyer participation for children who are suspected or
accused of terrorism?
Yes.
3.6 Is there a mandatory lawyer participation for children victims of crime provided in
your country? In which cases?
No.
3.7 If a child benefits from legal aid, can he/she choose his/her lawyer? What is the
legal role of the parents in this regard?
No, the court appoints him a lawyer.
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3.8 If the child benefits from legal aid, can he/she change lawyer during the same
proceedings? In which circumstances? What is the procedure? Please explain the
answers in more detail.
Yes, upon a justified request from the accused or their defence counsel, the president or
a clerk of the court competent to examine the case may appoint a new defence counsel
to replace the existing one. The request is justified, when e.g. the defender does not
properly perform his duties or presents a defence line contrary to the one adopted by the
accused.
3.9 Does a child have the right to access free interpreter if he/she needs one when
meeting with provided lawyer?
Yes, pursuant to Article 72 of the CPC, if the accused person does not have a sufficient
command of Polish, he/she is entitled to free-of-charge aid from an interpreter. The
interpreter will be summoned to perform activities with the participation of such accused
person. Upon the request of the accused person or his/her defence counsel, the
interpreter will also be summoned to assist communication between the accused and
his/her defence counsel in relation to actions accused is authorised to participate in. The
ruling on charging, supplementing, or changing the charges, the indictment, and the
judgment subject to appeal or closing the proceedings must be served on the accused
along with a translation; upon the consent of the accused, only the translation of the
judgment ending the proceedings may be announced, if not subject to an appeal.

Access to information about legal aid
3.10

Does the State play a role in giving information to a child regarding legal

aid system? Are there any initiatives (media or educational campaigns, etc.) to
inform children about the legal aid system?
Under Article 72 of Polish Constitution, the authorities are obligated to ensure the
protection of children rights. Every child can ask the Ombudsman for Children to take any
action to protect his/her rights. The list of institutions who provide a free-of charge legal
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assistance can be found on the Polish courts and offices’ websites. There are no serious
initiatives to inform children about the legal aid system.
3.11

Are there any organisations or associations that give information and

facilitate a child’s right to legal aid?
Yes: Helsinki Foundation for Human Rights, Children Rights Protection Committee,
Foundation "We give children strength", Irena Kornatowska's Help Centre for Children.
3.12

If a child is deprived of liberty in the context of a criminal proceedings (e.g.

held on remand at a prison, held at the police station or a hospital etc.) how does
he/she receive information on his/her right to legal aid?
Pursuant to Article 32h par. 3 PJC Article 32h §, an arrested minor must be informed
immediately of the reasons for the arrest and advised of his/her rights, including the right
to the assistance of a lawyer, the right to refuse to answer questions or respond to
individual questions, and the right to file a complaint against actions that violate his/her
rights. The arrested minor should be immediately heard and, at his/her request, should be
allowed to make contact with a parent or guardian or lawyer. This information is provided
orally and on paper.
3.13

Is there an obligation to provide the information in child-friendly language?

Yes.
3.14

If a child cannot speak the official language of the country, is there an

obligation to provide the information in the child’s mother tongue or in a
language spoken/understood by the child?
Yes.
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3.15

If the information needs to be translated or an interpreter needs to be

provided, who covers the costs for the interpretation/translation?
State Treasury.

Protection of child interests
3.16

Is there a legal mechanism or a rule to address a conflict of interests

between the child and his parents (e.g. when a child is a suspect and a parent is a
victim)? Is there a legal mechanism or a rule to address a conflict of interests
between the child and his lawyer? If yes, please describe in more detail.
Yes, if there is a conflict of interests between a child and his parents, legal assistance in
juvenile proceedings is mandatory, so the president of a court must appoint a lawyer for
the minor.
If there is a conflict of interests between a child and his lawyer, the child can request the
court to change his lawyer.
3.17

Is the child protection institution involved in criminal proceedings when a

child is suspect or accused? In case, please describe in more detail.
Yes, pursuant to Article 23 par 2 PJC, the family court can call a social institution to take
part in the juvenile proceedings. The family court may allow a representative of a social
organization, whose statutory tasks include educational impact on minors or support for
the process of social rehabilitation, to participate in the proceedings as a social
representative (Article 30 par 4 PJC).
3.18

Are experts such as psychologists, social workers, medical staff or others

involved in criminal proceedings when a child is suspected or accused? In which
cases? Are they paid by the State or by the child or his/her parents?
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Yes, in order to collect data on the minor and his environment, in particular on the
behaviour and educational conditions of the minor, the living situation of the family, the
course of education of the minor and the way of spending free time, his environmental
contacts, the attitude of him parents or guardian, undertaken educational actions, health
condition and known in the environment of juvenile addictions, the family court instructs
the probation officer to conduct an environmental interview.
If necessary to obtain a comprehensive diagnosis of the minor's personality, the court can
request the expert witness (e.g. psychologist) to issue an opinion after examining the
minor.
In cases of crimes committed with the use of violence or the threat of violence or sexual
crimes, a victim under the age of 15 at the time of the interview is interrogated as a witness
only if his testimony may be of significant importance for the resolution of the case and
only once, unless light material circumstances whose explanation requires a fresh hearing
comes to light or it is requested by the accused who did not have a defense attorney at
the time of the first interview. The interrogation takes place outside the courtroom with
psychological assistance.
All these experts are paid by the State.
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PART 4. LEGAL AID PROVIDERS (LAWYERS)
General requirements for legal aid providers
4.1 What professionals are entitled to provide legal aid to children in conflict with the
law in your country? Please describe the status and functions (duties) of legal aid
providers.
Only advocates and attorneys at law who are entered into register run by the Bar
Association.
4.2 What are the requirements to be a legal aid provider in your country?
There are no special requirements to become a legal aid provider in Poland. The general
requirements to become an attorney at law or advocate are: graduating from a law
studies, graduating from a Bar training, passing the state exam, being impeccable in
nature, and exercising full public rights.
4.3 In the legal aid system, is there any type of registration requirement for lawyers
who want to represent children in criminal proceedings (with bar association or
another body)?
No.
4.4 In your country, are there any legal entities (any associations/organisations) who
provide legal assistance to children in criminal proceedings? If yes, can you please
provide some information on such legal entity’s activities.
Yes, there is an Ombudsman for Children who can take part in any juvenile proceedings.
He also runs a Trust Phone for Children who are victims of a crime and need psychological
help. Irena Kornatowska Help Center for Children provides a direct psychological and legal
assistance to children participating in legal procedures - victims of abuse and their
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families. Legal assistance includes consultations in the field of criminal and family law.
Assistance is provided in writing a letter to the court or institution. Other organisations
and associations usually focus on providing legal assistance to minor victims of a crime.
For example, Foundation "We give children strength" provides consultations in the field
of intervention in the event of suspected offenses against children, in particular sexual
abuse, and psychological assistance for children who have experienced violence and
sexual abuse and are participating as witnesses and victims in legal proceedings.

Education and qualification of legal aid providers (requirements for becoming
legal aid providers)
4.5 What are education requirements for legal aid providers?
Graduating from a law studies, graduating from a Bar training, passing the state exam.
4.6 Are there any specific requirements for legal aid providers who provide legal aid
for children? Are they required to undergo specific trainings (e.g. on juvenile justice,
children’s rights, psychology, communication with children, etc.)?
No.

Continuous training
4.7 Is there a continuous training on juvenile justice offered/mandated throughout a
legal aid provider’s (lawyer's) career?
There is only voluntary training, carried out under the general obligation of the lawyer to
undergo training.
When answering those questions, please cover the following:
o Is the training mandatory? No
o Is the training accessible, affordable and/or free? It's accessible but usually
paid (the fees are not so high)
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o
o

o
o
o
o
o

o
o
o

Does the training meet a common set of requirements all over the country?
No
Who offers the training? (e.g. university, bar association, legal aid
administrator, NGOs or other associations, etc.)? Usually bar association and
NGOs
What is the form of the training? (e.g. day sessions, evening classes, online,
self-training, etc.) Day session
What is the content of the training? Dependent on the subject
What is the length of the training offered? Usually one day
Is it theoretical and/or practical? Usually theoretical
Is it exclusively legal? Or is it a multidisciplinary training (psycho-socio
aspects, how to communicate with children, does the training include a
dimension of child support/assistance, etc.)? Are other professionals
involved in the training? Sometimes it's multidisciplinary
Do children participate in the lawyers' training (e.g. to share their
experiences with the lawyers)? How? n/a
Are there practical exercises on how to interview or represent children? n/a
Are specific trainings available for legal aid providers on the rights and
needs of some specific categories of children when in conflict with the law
(including migrant children, children at risk of trafficking, children accused
or suspected of terrorism)? n/a

4.8 Are there any materials (e.g. manuals, self-training tools, reports) that exist at the
national level on the role and mission of lawyers who represent children in criminal
proceedings?
No.

Specialisation of legal aid providers
4.9 Is specialisation on children cases for legal aid providers established in your
country? If yes, is the specialisation mandatory? Please describe in more detail.
No.
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4.10

Is there a network or a list of specialised legal aid providers (lawyers)

available to beneficiaries? Please describe in more detail.
No.
4.11

If the specialisation exists, what is the role of these lawyers at the different

stages of the criminal proceeding? Where is it defined? How does it differ from the
role of a lawyer who is not specialised to represent children in criminal
proceedings?
n/a
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PART 5. QUALITY AND ASSESSMENT OF LEGAL AID
Legal aid quality standards (guidelines)
5.1 Are legal aid standards (or guidelines) for legal aid (in general) established in your
country?
Yes, the general ethics rules of the attorney at law and advocate's profession.
5.2 Are there special standards on providing legal aid for children (guidelines on childfriendly legal aid) established in your country? If yes, please describe in more detail
and present the text if possible (no translation of the text is required).
No.

Complaints
5.3 What is the procedure for a child/parent/guardian to present complaints about the
lawyer’s actions in your country (complaints to the bar, legal aid authority, etc.)?
The client always can file a complaint against his lawyer to the District Bar Association.
5.4 Can a child make a complaint about his/her lawyer? How?
Generally, no, because children under 18 are lack of capacity to act in law. They can always
do it through their parents.

Assessment of legal aid quality
5.5 How is lawyers work quality assessed in your country?
Generally, it is assessed by the lawyer's clients. Lawyers are only assessed for their ethical
standards. There are disciplinary spokesperson and disciplinary courts, who initiate and
20

conduct disciplinary proceedings in case of breaching the profession ethic rules by
lawyers.
5.6 Are there any legal aid quality assessment measures (e.g. peer review) established
and implemented in your country? Please describe in more detail (e.g. who are
responsible for assessment, what are the procedures and criteria of assessment
etc.).
No.
5.7 Does such assessment include children cases in criminal proceedings? Are there
special rules of procedures for assessment of children cases? Please describe in
more details.
No.
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PART 6. STATISTICS
5.8 6.1. Please provide the following statistics of the year 2019 (or data of the last year
available)
•
•

•

•

•

•
•

The number of persons who benefited from legal aid.
n/a
The number of children who benefited from legal aid and the number of cases.
n/a
The number of legal aid providers (lawyers) in general.
26 045 advocates (https://rejestradwokatow.pl/adwokat/wyszukaj/strona/1), 47
438 attorneys at law (https://rejestrradcow.pl/Home/Index);
The number of legal aid providers (lawyers) who provided legal aid to children (if
available).
n/a
Number of complaints about legal aid per year (total, including cases not related
to children). around 700 in District Bar Association in Warsaw
(https://www.prawo.pl/prawnicy-sady/dyscyplinarki-adwokatow-coraz-czestszenra-zmienia-regulamin,337696.html);
Number of complaints where the beneficiary of legal aid was a child (if available).
n/a
If you have data, please provide statistics representing backgrounds of complaint?
n/a
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PART 7: CASE LAW
7.1. Please present national case law of higher courts for the period 2015-2020 (focusing
on appeal and supreme court decisions) dealing with the access to legal aid for children
in criminal proceedings (for example cases dealing with difficulties to access legal aid,
absence of access to a lawyer etc.). Please discuss 5-10 most important decisions/rulings.
If less than 3 cases can be found in this period, please refer to the years 2010-2020.
Please use this table. Attach the full text of decisions (no translation required).

Case
(court,

reference Ruling of Supreme Court of 16 January 2018, V KK
decision 485/17

number and date)
Main issue of the Mandatory defence of the minor
case
Summary
facts

of

the In Ruling of the District Court in G. of October 25, 2016,
signature no. II K (...), K. S. was found guilty of
committing a crime under Article 280 § 1 of the Criminal
Code, for which he was sentenced to 2 (two) years in
prison.
An appeal against this sentence was filed by the
defendants’ attorney K.S., who, by raising allegations
of infringement of procedural law (Article 7 CPC) and
gross disproportion of punishment, has applied for its
change via acquittal of the defendant of committing the
alleged act, eventually – from procedural precaution –
conditional suspension of execution of adjudicated
imprisonment punishment.
Regional Court in S., after examining i.a. defendants’
attorney appeal K.S., by the Ruling of 10 April 2017 act
sign. IV Ka (…) upheld the judgement under appeal.
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Cassation appeal against judgement of Regional Court
in S. of 10 April 2017 was brought by K. S. defence
counsel, who by raising allegation against ruling court
of appeal of infringement of Article 439 § 1 pt. 10 CPC,
by not repealing the ruling of the Court of First Instance
despite the fact, that until reaching 18 years old by a
defendant, his attorney did not participate in a whole
trial, he requested in conclusion to repeal this ruling and
the preceding ruling of District Court and referring the
case to District Court in G. for re-examination.
In a written answer to cassation appeal of defendants’
attorney K. S., District Prosecutor in G. has applied for
granting in its entirety due to obvious legitimacy.
Summary
findings

of

the Defendants ’K. S. attorney cassation appeal is
obviously justified under Article 535 § 5 of the CPC, what
given the direction of the appeal, allowed it to be taken
into account in its entirety without the participation of
the parties.
t is clear from the case files, in a manner that does not
raise any doubts, that defendant K. S. was born in 21
October 1998 and during the trial, which took place in
the District Court in G. on 2 September 2016, he was
under 18 years old. In such a situation, in accordance
with Article 79 § 1 pt. 1 and § 3 CPC, if defendant in
criminal proceedings is under 18 years old, he must
have appointed attorney and the participation of this
attorney during the trial is obligatory. In turn, with
Article 439 § 1 pt. 10 CPC follows that regardless of the
limits of an appeal, raised allegations and the
infringements’ impact on the content of the ruling, the
judgement under appeal is absolutely repealed, when
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the defendants’ attorney did not participate in
activities in which his participation is obligatory.
Such a situation took place in this case, because as it
results directly from the record of the hearing in District
Court in G. on 2 September 2016 – the K. S.
defendants’

attorney,

advocate

P.

G.

left

the

courtroom for a few minutes (from 10.29 to 10.32), while
in the meantime the evidence from testimony of witness
R, T. have been taken. This undoubtedly reprehensible
behavior of defendants’ attorney, as of course
contrary to the procedural law, behavior of the Regional
Court in G. which allowed for it,
it does not neither change anything, nor justifies, that
the advocate have left courtroom with the consent of
defendant K. S.

(“defendant K. S.

has agreed to

conduct the case in the absence of his attorney”).
Obligatory participation of defendants’ attorney in this
case is completely independent from defendants’ will,
who
in this respect and in such a procedural situation, cannot
autonomously

decide

whether

his

attorney

will

participate in courtroom or not.
The above statement does not change in any way by the
fact that the defendants’ attorney at the time was a
defence counsel of his own choice.

Earlier in an

investigation, the President of District Court in G.
appointed public defence counsel for then accused K.
S., because – as it was legitimately pointed out in the
motion of the District Prosecutor in G. – “defendant is
under 18 years old, and under Article 79 § 1 pt. 1 CPC,
he must have appointed defence counsel in criminal
proceedings”.
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If it was necessary for K.S. defendants’ attorney to
leave the courtroom, the District Court should order the
appropriate

break,

but

he

must

not

continue

proceeding of evidence in any case. Acting otherwise,
he has allowed the lawyer to leave the courtroom, which
he had no right to do, and he has committed an obvious
and gross violation of the above-mentioned provisions
of procedural law. Similar violation was committed by
Regional Court in S., which above violation – however
not mentioned in appeals – has not been registered ex
officio, what was his duty and judgement under appeal
did not repeal and did not refer the case to District
Court for re-examination.
Such actions of Courts of both instances adjudicating in
this case do not bring them splendor, but foremost
inflict real damages not only to the parties to
proceedings, but to society as whole, at the same time
deepening the critical image of the entire judiciary.
In light of foregoing, the Supreme Court repealed ruling
under appeal of Regional Court in S. and preceding
ruling of the Court of first Instance – in relation to
defendant K. S. – and referred the case to District Court
for re-examination;
Conclusion

Supreme Court in case K. S. accused under 280 § 1 CC,
after examination in the Criminal Chamber at a session
under Art, 535 § 5 CPC on 16 January 2018, cassation
appeal, brought by the defendants’ attorney against
the Regional Court ruling of 10 April 2017, signature no.
IV KA (…) upholding District Court ruling in G. of 25
October 2016, signature no. II K (…),
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1. repeals judgement under appeal and upheld within it
the ruling of District Court in G. – in relation to the
defendant K. S. – and refers the case to this Court for reexamination;
2.
orders recovery of charge for the submission of
cassation appeal.
Case
(court,

reference Ruling of Supreme Court of 17 June 2015, V KK 178/15
decision

number and date)
Main issue of the The offender who committed the offense before the age
case

of 17 does not lose his juvenile status, regardless of
when his case was heard.

Summary
facts

of

the The District Court after examination on a hearing of Ł. F.
case, accused of committing on 16 April 2008 an act
under Article 286 § 1 CC, after granting a prosecutors’
motion, which was brought under Article 335 § 1 CPC,
in the ruling of 23 June 2010 has sentenced to 1 year in
prison with a conditional suspension of its execution for
3 year period, put him under the supervision of the
guardian and obliged to redress of the injureds’
damage.
This ruling has not been appealed by either party and
became final on 1 July 2010. In the Decision of 17
January

2011,

examination

the
of

District

Court

adjudicated

ordered

the

punishment

of

imprisonment against Ł. F.
The

cassation

appeal

against

the

whole

ruling

mentioned at the beginning – in favor of the convict –
was brought by General Prosecutor. He complained this
ruling for:
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I. gross breach of procedural criminal law:
- Article 79 § 1 pt. 1 CPC, consisting conducting criminal
proceedings without appointing public defence counsel
for the defendant Ł. F., despite that while committing
the alleged offense he was juvenile, what is an absolute
appeal ground described under 439 § 1 pt 10 CPC;
- - Article 113 CPC, consisting in not handwriting the
ruling issued by a court, what is an absolute reason to
repeal the judgement under 439 § 1 pt. 6 in fine CPC;
II. gross and having significant impact on the content of
the ruling the breach of procedural criminal law – Article
343 § 7 CPC with reference to Article 335 CPC consisting
in after granting a incorrectly formulated prosecutors’
motion for convicting Ł. F. for an act under 286 § 1 CC
without a trial and to render the judgement in line with
the motion, what would lead to gross breach of Article
13 in relation to Article 18 § 1 pt. 2 of an Act of 26
October 1982 on proceedings in juvenile cases in the
version applicable on the date of adjudication in this
case (Dz. U. Nr 35, pos. 228 with further changes) by
adjudicating against defendant, who while committing
an alleged act was juvenile, the punishment without the
extraordinary mitigation of the penalty.
Raising above allegation General Prosecutor has
requested to repeal prescriptive ruling under appeal
and to transfer the case to District Court for reexamination.
Summary

of

the The Supreme Court held as follows:

findings
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The

cassation

appeal

is

obviously

justified

and

numerous infringements of District Court presented
there, two of which fall under absolute appeal grounds,
exempt the Supreme Court from showing their impact
on content of the ruling (Article 523 § 1 CPC), and
responding to allegation of gross breach of the law
indicated in II pt. of the complaint. This is because of the
content of Article 436 CPC in relation to Article 518 CPC.
Ł. F. while committing an act was under 17, therefore in
his case the provisions of an Act of 27 October 1982 on
proceeding in juvenile cases should be applied (consol.
text: Dz. U. z 2014 r. pos. 382) in version applicable on
the date of adjudicating in this case. Since the
proceedings against Ł. F. were initiated after he turned
18, so Article 18 § 1 pt. 2 quoted Act should be applied
and also Article 79 § 1 pt. 1 CPC, according with the
juvenile has to have appointed defence counsel. It is
worthy to highlight, that the perpetrator of the
punishable act committed before reaching 17 years old,
does not lose the status of the juvenile, no matter when
the case was examined (vide rulings of Supreme Court
of 8 April 2014, signature no. III KK 66/14, LEX nr 483674,
of 2 February 2006, signature no. III KK 354/05, LEX nr
176056). Therefore, author of the cassation appeal is
right, that de lege lata in case Ł. F. the absolute appeal
cause emerged, described under 439 § 1 pt. 10 CPC,
since

in

the

proceedings

the

above-mentioned

defendant did not have appointed defence counsel.
The allegation of occurrence further absolute appeal
grounds described in 439 § 1 pt. 6 CPC is also correct
concerning in not handwriting rendered ruling. It is clear
violation of Article 113 CPC, which has to result in
repealing the judgement under appeal without any
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assessment of an impact of infringement on the content
of judgement.
For these reasons the Supreme Court decided as set
forth in the conclusion hereof.
Conclusion

The Supreme Court in case Ł. F. accused under 286 § 1
CC after examination in the Criminal Chamber on the
hearing under the procedure Art, 535 § 5 CPC on 17
June 2015, cassation appeal, brought by General
Prosecutor in favor of the convict against the District
Court ruling in W. of 23 June 2010.
repeals the judgement under appeal and refers the case
to District Court for re-examination.

Case
(court,

reference Decision of Supreme Court of 2 February 2016, IV KK
decision 337/15

number and date)
Main issue of the The mandatory defense does not apply to a person who
case

is at least 18 years old, even if at the time of committing
the act which is the subject of the proceedings, he has
not yet reached that age.

Summary
facts

of

the The District Court in K., in a ruling of 25 November 2014
found A. K. guilty of forging in order to be used as
authentic the documents in a form of purchase and sale
agreement of vehicles in a period from 15 January 2011
to 21 January 2014 in several cities, by entering R. W.
personal data into the agreement as a purchasing
person, guilty of committing series of 43 crimes under
270 § 1 CC in relation to 91 § 1 CC and for that he
sentenced him to 5 months in prison, which execution
he conditionally suspended for 3-year trial period,
putting him under the supervision of the guardian, and
furthermore, for punishment of 80 daily fines, setting
the daily fine imposed rate at 10 PLN.
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This ruling was not appealed and became final on 3
December 2014.
The cassation appeal against the ruling on favor of A. K.
was brought by General Prosecutor. He contested the
part of the ruling, relating to this defendant and having
significant impact on the content of the ruling, a the
breach of criminal proceeding law – Article 79 § 1 pt.
CPC, consisting in conducting a proceeding without
appointing public defence counsel for the defendant,
despite that at the moment of committing the alleged
offense, 24 acts specified in Article 270 § 1 CC, he was
juvenile. In a situation where the participation of a
lawyer in criminal proceedings was obligatory, there is
an absolute appeal ground described in Article 439 § 1
pt. 10 CPC.
General Prosecutor applied to repeal the judgement
under appeal in cassation appeal in part concerning A.
K. and referring the case in that regard to District Court
for re-examination.
Summary

of

the The Supreme Court held as follows.

findings
The General Prosecutor cassation appeal has not been
granted despite that the described violation of the law
took place. A. K. was born on 19 November 1995.
Significant part of crimes attributed to him he has
committed, at the time within the meaning of the
applicable provisions, he was a juvenile, so the one, who
at the time of the act was under 17 years old. Defendant
reached this age on 19 November 2012. Before this date
he was to commit twenty-four individual acts consisting
of assigned to him a string of 43 crimes under 270 § 1
CC in relation to 91 § 1 CC.
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The criminal proceeding against A. K. was initiated after
he has reached 18 years old and therefore, it was
conducted by appropriate court according to criminal
procedure provisions (check Article 18 § 1 pt. 2 of Act of
26 October 1982 on proceeding in juvenile cases). In
accordance with 79 § 1 pt. 1 CPC there was a
requirement of an obligatory defense with regard to
defendant. Legislator considered that in criminal
proceeding the juvenile defendant has to have
appointed defence counsel. A.K. was not a juvenile, so
the person who has not reached 17 years old at the time
of a trial, but he was a juvenile at the time of committing
24 acts assigned to him. Article 79 § 1 pt. CPC in a
version applicable at the time of adjudication was
consequently construed to mean that perpetrator who
committed acts before reaching 17 years old, and is
liable to the court after reaching it, should be treated as
a juvenile and therefore, should have appointed
defence counsel. In this regard it was assumed that in
relation to such a person there is a case of an obligatory
defense of Article 79 § 1 pt. 1 CPC (check i.a. the rulings
of Supreme Court of 15 February 2005, sygn. III KK
354/04; 2 February 2006, sign. III KK 354/05; 26 June
2008. sign. V KK 126/08; 8 April 2014. sign. III KK 66/14).
In relation to the fact, that A. K. has had in the course of
the proceedings the status of a juvenile and he has not
benefited from defence counsel aid, under 81 § 1 CPC
assigned counsel should be appointed to him. It did not
happen and the defendant participated in a trial without
defence counsel. Thereby, at the time of adjudication in
A. K. case there was a breach of provisions of the law
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pointed out in cassation appeal and occurrence of
absolute appeal ground under 439 § 1 pt. 10 CPC.
It must be noted that since 1 July 2015 the Article 79 §
1 pt. 1 CPC is applicable in a version. By an Act of 27
September 2013 on the amendment of the Act – Code
of Criminal Procedure and some other acts. (Dz. U. z
2013 r. poz. 1247) the principle was established
according to which in criminal proceedings the
defendant has to have appointed attorney, if among
others, he has not reached 18 years old. Linguistic
interpretation of this principle leads to conclusion that
this case of obligatory defense concerns the person who
during the proceedings have not reached 18 years old.
Therefore, the legislator does not bind the obligation of
appointing the attorney with a juvenile term, neither
with the age of the defendant at the time of committing
alleged acts. Thereby, there are no basis for assuming
that the case of obligatory defense described in Article
79 § 1 pt. 1 CPC concerns the person who has reached
18 years old, even if at the moment of committing an
act which is the subject of these proceedings has not
reached this age.
In A. K. case, thus, at the time of adjudication under
cassation appeal the other provisions concerning
obligatory defense were applicable than currently. This
raises the need to answer the question, if the examining
the cassation appeal Supreme Court should examine
the compliance with the law of the ruling against which
the cassation appeal has been brought. In accordance
with the legal status applicable at the time of
adjudication or at the moment of hearing of the
cassation appeal. This question becomes even more
significant in cases similar to A. K. cases in which at the
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moment of adjudication, in this case by District Court in
K., the occurrence of absolute appeal cause but
according to the provisions at the time of examining the
appeal, there was no violation of the law.
When answering this question, it cannot be ignored
that, after an eventual repeal of the judgment under
appeal, the re-examination in A. K. case will take place
under the new regulation without an obligatory defense
attorney, so as it was before the court in K.S.
The Supreme Court after 1 July 2015 examined these
issues at the beginning in an order of 9 July 2015, III KK
375/14, in which it considered that since after the
change of Article 374 § 1 CPC, the presence of the
defendant at the main hearing is not obligatory, so
eventual infringements related to previously obligatory
presence have ceased to be an absolute ground of
appeal under 439 § 1 pt. 11 CPC. The Supreme Court, by
repealing the cassation appeal in this case has assumed
that amendment of provisions which took place after
adjudication of judgement under appeal and before
recognition of these cassation appeal, has caused that
allegation formulated in cassation appeal to become
groundless.
The other position was adopted by Supreme Court in
ruling of 2 October 2015, III KK 132/15. In justification
of this ruling, in relation to cassation control, it was
highlighted that “consequently in both jurisdiction and
in science it is assumed that
examining the final judgment in relation to its
compliance with the law (illegality), the Supreme Court
takes as reference point the legal status applicable at
moment of adjudication of appealed ruling. Changes of
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legal status that took place after judgement under
appeal became final cannot constitute neither the cause
to bring cassation appeal (arg. ex Article 523 CPC), nor
to assess a final judgment through their prism.” The
Supreme Court in a panel examining the cassation
appeal in A. K. case shares this view, so the assessment
of the correctness of District Court ruling of 25
November 2014 was conducted under provisions
applicable on this day.
The absoluteness of condition under 439 § 1 CPC is that,
in case of its statement, the court of appeal repeals the
judgement under appeal regardless of the limits of an
appeal

and

raised

allegations

and

without

an

assessment of an impact of infringement on content of
the

ruling.

The

legislature

has

considered

that

infringement under 439 § 1 CPC is so significant, that it
disqualifies judgement under appeal and automatically
cause its repealing, and therefore elimination from legal
circulation.
Under 439 § 2 CPC the legislature has made an
exception from absoluteness of conditions in § 1. He
claimed that repealing according to only causes
described in Article 439 § 1 pt. 9-11 CPC could happen
only on favor of the defendant. It should be noticed,
that these causes notably refer to regulations, whose
task is proceedings interests of the defendant. In case
of occurrence of conditions described in those points,
the

Appellate

Court

should

asses,

if

acting

in

compliance with general rule described in Article 439 §
1 CPC, so the repealing of judgement under appeal will
be beneficial for the defendant. This duty under Article
518 CPC concerns also the Supreme Court which
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examine cassation appeal. Studying if repealing of
ruling would be on favor of the defendant, the Supreme
Court should take into consideration the circumstances
existing at the time of examination of cassation appeal,
including the legal status applicable at the time and also
during eventual re-examination.
Assuming as justified that the Supreme Court examining
the cassation appeal takes into consideration the legal
status applicable at the moment of adjudication of
judgement under appeal, it must be considered that in
case of stating the occurrence of absolute appealing
condition under 439 § 1 pt. 9-11 CPC, making an
assessment if the repealed ruling will be on favor of the
defendant (439 § 2 CPC), it should be taken into account
among others the consequences resulting from the
provisions amended after adjudication of cassation
appealed ruling.

In the realities of A. K. case, it must be noticed that
repealing the ruling against which cassation appeal was
brought would not bring beneficial result for the
convict. During re-examination, according to amended
Article 79 § 1 pt. 1 CPC, A. K. could not benefit from
obligatory defense. It should also be noted in the
margin that convict did not question the District Court
ruling and that the probationary period determined by
this judgment has already expired in less than half
In such circumstances the cassation appeal of General
Prosecutor has been repealed.
Conclusion

The Supreme Court in case A. K. convicted under 270 §
1 CC after examination in the Criminal Chamber on
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hearing on 2 February 2016, cassation appeal brought
by General Prosecutor in favor of the convict against the
District Court ruling in K. of 25 November 2010.
repealed the cassation appeal (…).
Case
(court,

reference Ruling of the Supreme Court of 27 June 2018, III K
decision 448/17

number and date)
Main issue of the Right to legal representation ex officio
case
Summary
facts

of

the In the District Court Ruling in M. of 8 December 2016
signature no. II (…)/16, M. P. was sentenced for driving
a car fiat palio on weekend on 9 May 2016 SN (…) in
land traffic, was driving under influence of alcohol with
the blood alcohol level not lower than 0,79 promille.
having previously been validly sentenced for drunk
driving by a judgment of the District Court in O. of 15
June 2015, sign. . II K (...)/10 – i.e. for a crime under
Article 178a § 4 CC for 7 years in prison.
Under 42 § 3 CC was imposed against the defendant the
penal measure in lifetime prohibition from operating
any vehicles and under 43a §2 CC ordered pecuniary
payment provided for the benefit of Harmed Parties’
Aid Fund or the Post-penitentiary Aid in the amount
10 000 PLN.
The defendant brought an appeal against this ruling. He
questioned the assessment of evidence and on the
findings of fact adopted. He applied for re-examination
after appointing public defence counsel in appeal
proceedings.
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Adjudicating in second instance the Regional Court in S.
on appellate trial on 16 May 2017 adjudicated not to
grant the motion of the defendant to appoint the public
defence counsel, and in rendered at the same day
judgement, sing. II Ka (...)/17, upheld the judgement of
first-instance Court.

M. P. defence counsel brought a cassation appeal
against final judgement. She raised in it an allegation of
the violation of criminal procedure under Article 81 § 1
CPC in relation to Article 78 § 1 CPC and Article 6 CPC
and also Article 6 item 3 letter c of Convention for the
Protection

of

Human

Rights

and

Fundamental

Freedoms, which requires that the violation had a
significant impact on the content of judgement by not
substantively examining by a court appropriate to
examine the case of convict motion for appointing
public defence counsel filed by the convict in his own
appeal against District Court judgement, in result the
convict have been prevented from defence by public
defence counsel, despite this he did not have enough
resources to appoint the defence counsel of his choice.
In conclusion, the appellant applied for repealing
judgement under appeal and referring the case the
appropriate court for re-examination.
In response to cassation appeal, the General Prosecutor
in M. demanded the rejection as obviously unjustified.
Summary

of

the The Supreme Court held as follows:

findings
The right of objection of the cassation appeal cannot be
denied. As accurately the appellant has noticed, the
defendant, who did not have appointed defence
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counsel of his choice in proceedings in District Court,
have acted personally to appoint the public defence
counsel. He justified the motion by the fact that he has
got bricklayer part-time work and two daughters
depending on him. Information mentioned in the
motion had confirmation in act files, and concretely in
two protocols of M. P. testimony as a defendant (k. 2728 i 60-63). From these appeared that he has primary
level of education, does not have property and has two
other juvenile children, so in sum four at the age of 10,
11 ,11 and 4. This information had a confirmation in
personality-exploring data sheet collected under 213
CPC (k. 64). Also, on a trial before District Court, the
defendant has claimed that he has four children who
depend on him, and his monthly wage from part-time
jobs equals 1500 PLN (k. 102).
After sending the files to the second instance, the
Regional Court, as an appellate one, did not examine
the motion for the appointment of public defence
counsel before setting the date of the appeal trial. He
did so only on trial on May 16, 2017, in the absence of
the defendant who had been properly informed about
the date of the trial. The court of appeal decided not to
grant the motion "due to the fact that the defendant has
in no way substantiated his property situation which
would justify appointing him public defense counsel".
The defendant was not informed about the content of
the decision. On the same day, after hearing the
prosecutor, the Regional Court adjudicated that the
judgment under appeal was upheld.
In the light of the above mentioned, there is no doubt
that the motion of the defendant on appointing the
public defence counsel was not examined in a way
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appropriate to criminal procedure. The defendants right
is to demand for appointing the public defence counsel
in every stage of proceedings. If the motion was placed
on appeal, it should be examined by the appellate
Court. It is obvious that it was an obligation of Regional
Court to examine the motion before setting the date of
appellate trial and that after completion of procedure
related with this, it was possible to start examining the
appeal.
The way the defendant’s motion was examined
violated in essence his right to apply for legal aid. Since
the Court of Appeal claimed, in decision about not
granting public defence counsel, that the defendant had
not proved that he was unable to bear the costs of
defence without it affecting his ability to support
himself and his family. (Article 78 CPC). It seems that this
assessment was denied by information mentioned in
protocols of his hearing and personal data sheet.
If the Court examining the motion has claimed that the
information presented in files is not enough or doubtful,
it should endeavor to verify it by committing the
defendant to file appropriate documents and to fix a
period to complete the motion. It should be noticed
that the Regional Court decision, which was mentioned
above, may be contested. According to 81 § 1a CPC the
decision for not granting the public defence may be
appealed against by a defendant to another equivalent
panel of that court. By neither examining the motion for
appointing the public defence counsel nor delivering
the decision to reject the motion with instructions about
appealing, the Regional Court have breached above
mentioned provision and have enabled the defendant
to file the appellate measure.
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The appellate Court has started examining the appeal
without completion of procedure related to examining
the motion on appointing the public defence counsel.
In such circumstances, the defendant’s right to benefit
from the public defence counsel was violated by the way
of proceeding, which by design should lead to definitive
determination if absolute appellate grounds have
occurred under 78 CPC. The negative resolution did not
find convincing support in case files in the information
on the family and property status of defendant and
starting examination of an appeal without waiting for
eventual appeal enabled him to exercise this right in
appellate procedure. Taking it into consideration the
Supreme Court has claimed that there is gross violation
under Article 78 CPC and Article 81 § 1a CPC and in
consequence also Article 6 CPC. Hereby, there are
grounds to assume that the breach presented in a
cassation appealed had violated the standard of reliable
trial mentioned in cassation appeal in term of described
in Article 6 it. 3 letter c on Convention for the Protection
of Human Rights and Fundamental Freedoms (Ruling of
Supreme Court of 29 January 2002, II KKN 386/99, Proc.
I Pr. 2002 nr 10, wkł., S. 6).
In Supreme Court jurisdiction, there is an assumption
that depriving the defendant of legitimate right to
benefit from public defence counsel aid and also
denying his appointment under 78 § 1 CPC in general
could have an impact on the content of an judgement
(Ruling of Supreme Court of 3 April 2003, III KKN
145/01, LEX nr 78404). It pertains mostly to cases in
which the facts relevant to the determination of guilt are
established by evaluating contradictory evidence. This is
the case here. Contradictory versions emerged from
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personal evidences (defendants explanation, M.B, M. K.
and E. W. testimonies) as to whether the accused had
consumed alcohol after hitting the fence or before
driving the vehicle, and if the second one, what was the
blood alcohol level at the time of the event. Accepting
the version unfavorable for the accused, the meriti
Court relied on an expert witness M. P.P. opinion in the
field of toxicological studies based on the result of
multiple tests of blood alcohol level of the accused after
the arrest and on theoretical retrospective calculations
(k. 43-53). This evidence was disclosed by the District
Court on a trial without questioning the expert witness
(k. 105v). In the appeal the defendant questioned the
findings of facts constituted by an expert witness. He
argued that he was deprived of opportunity to ask
questions to an expert "with regard to the calculation of
the blood alcohol level during the collision”. In appeal
proceedings the expert witness was not invited for a
trial. By sustaining the ruling appealed against of
Regional Court have stated that the arguments included
in a first instance court ruling justification “are more
convincing than those raise in the appeal”.
For all these reasons, it had to be concluded that the
appellate Courts’ violation of regulations governing
the procedure for determining the grounds for
appointing the public defence counsel and in result the
denial of granting the motion in that regard, could
hinder the defendant’s ability to be effectively
defended in the second instance. Thus, the proven
infringement could have had real impact on the content
of Regional Court ruling.
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On the basis of the assessment that appealed
judgement is affected by gross violation of proceedings
law mentioned in cassation appeal, which could have an
impact on its content of judgement, the Supreme Court
has decided to repeal this judgement and to refer the
case for re-examination in appellate proceedings.
During re-examination, the appeal in appellate instance
by Regional Court should settle at the beginning the
subject of appointing the public defence counsel, if the
defendant will not appoint the defence counsel of his
choice. Anyway, the allegations raised in personal
defendants’ appeal will be reexamined.
The ruling on recovery of charges for submission of
cassation appeal is based on Article 527 § 4 CPC
Conclusion

The Supreme Court in M. P. case has sentenced under
178a § 4 CC after examination in the Criminal Chamber
on trial on 27 June 2018 of cassation appeal, which was
brought by the convicts' defence counsel against the
ruling of Regional Court in S. of 16 May 2017, signature
no. II KA (…)/17, upholding the ruling of District Court in
M. of 8 December 2016, signature no. II (…)/16.
1.
repeals the judgement under appeal and refers the case
for re-examination in appellate proceedings to Regional
Court in S.
2.
orders to recover M. P. defendant the charges for filing
cassation appeal in amount 450 (four hundred fifty)
PLN.
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Case
(court,

reference Ruling of Appeal Court in Katowice of 25 January 2018,
decision II Aka 580/17

number and date)
Main issue of the Interrogation of minor witness
case
Summary
facts

of

the In the ruling of 8 November 2017 of Regional Court in
Bielsko-Biała in case under signature III K 80/16 has
found the J. P. defendant guilty of, on 7 December 2015
between 16:30 and 16:50 in W., using violence
consisting in grabbing a hand and taking to outbuilding
and later holding in using his body on a ladder in order
to prevent the escape, a minor under the age of 15 K. R.
(born (...)), led to another sexual activity, consisting in
touching and rubbing through the pants the genital
organs – penis of the injured, which is a crime under
Article 197 § 3 pt. 2 CC and for that under this provision,
pursuant to Article 60 § 2 of the CC and Article 60 § 6
point 2 of the CC he sentenced the accused to 1 year
and 9 months in prison.

The same judgment under Article 17 § 1 pt. 6 CPC in
relation to Article 414 § 1 CPC and Article 632 pt. 2 CPC.
Assuming that the alleged act described in II point in
introductory part of judgement took place in the middle
of August 2013. The Court has discontinued the
proceedings against the defendant for act under 217 §
1 CC and charge the State Treasury with the costs of the
proceedings in this respect.
Under Article 63 § 1 and 5 CC, the period of real
imprisonment for the defendant was included in the
period of actual deprivation of liberty towards the
penalty of deprivation of liberty in case since 12 May
2016 at 7:40 to 3 November 2016 at 10:50.
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Under 62 CC, the defendant was sentenced to
imprisonment
in a therapeutic system in a semi-open type facility.
Under Article 41a § 2 CC and 43 § 1 and § 1a CC criminal
measure was adjudicated against the defendant in the
form of prohibition from contacting the injured in any
way for a period of 5 years and

prohibition from

approaching injured on the distance of 100 meters for
5 years with an obligation to report, once a week
intervals for 3 months, to the police station under the
supervision.
Under Article 624 § 1 CPC the defendant was discharged
from bearing court costs, the cost of which was born by
the State Treasury.
The defence counsel brought an appeal alleging the
violation of Article 7 CPC, which had an impact on the
content of judgement by any and in contrary to rules of
logic and life experience, the injured testimony
assessment and the D. D. and A. R. witnesses lead to an
assumption of guilt for the alleged acts. What is more,
the defendant counsel claimed that the violation of
Article 7 CPC, which had an impact on the content of
judgement, was due to any and contrary to rules of logic
and

life

experience

explanations.

assessment

Subsequently

the

of

defendant’s

defendant

has

formulated the allegation of making mistake in finding
of fact taken as the basis for the judgment which had an
impact on its content consisting in assumption that the
defended has committed acts alleged by indictment,
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despite that gathered along with the evidence leads to
the other conclusions.
On the basis of the so formulated appeal allegations,
the defendant applied for the change of judgement
under appeal and founding the defendant not guilty of
committing alleged acts and relatively for a repeal of
appealed judgement and reference the case to first
instance court for re-examination
Summary

of

the The Appellate Court held as follows:

findings
The appeal control of judgement under appeal caused
by bringing the described above appeal had led to a
finding that the appeal allegations formulated by the
defendant are not justified and in relation to this the
appeal conclusions cannot be included.
The first instance Court, against the statement of the
appellant, conducted the evidence proceedings in
careful way,
exhaustively gathering all available evidences and then
evaluating

them,

which

fully

complies

with

the

guaranteed freedom to this body by the legislator
provided for by the disposition of & CPC. The most
significant, taking into account the weight of allegation
and consequences resulting from it to defendant,
undoubtedly has the way how the testimonies of
juvenile K. R. witness were assessed. The author of an
appeal in justification of appeal measure indicates
existence, in his opinion, of series of discrepancies or
inaccuracies, which should lead in his opinion to
exclusion of this evidence by conducting findings of
facts in the case.
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Contrary to these arguments the Appellate Court has
claimed that by tracking in detail the content of K. R.
testimony submitted in the course of double testifying
under 185a CPC with the participation of an expert
psychologist, do not include so significant dissimilarities
or inconsistency, which following the intention of
defendant would prove that the injured juveniles’
relationship is not authentic, not reflecting the actual
course of events and in relation to it does not deserve
to state the findings of facts in that case. It should be
stated that the mentioned by a defendant details of
injured statement at the time of two testimonies are not
significant differences, which may evidence that the
defendant has testified in neither convincing and nor
reliable way. The logic, life experience and the detailed
knowledge indications in psychology, what results from
the expert witness testimony of this specialty indicate
that small differences in injured testimonies results from
the run of time, a highly stressful situation, what the
event itself was for him and from his young age and the
lack of ability to fully formulate one's thoughts.
The first instance Court has analyzed in detail the
injured

testimonies

in

terms

of

their

internal

consistency,
the

consequences

of

the

reports

during

both

testimonies, as well though the specialist arrangements
made by an expert witness in terms of psychological
aspects of this witness testimony. It is impossible to
agree with the appellant that the significant differences
in K. R. report on what happened with the defendant's
participation, they were to become visible already when
analyzing what the other people have heard from the
injured after his home return after event. First, such
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statements are of a secondary nature, because it
constitutes reports of other people, including D. D. and
A. R. about what they have heard from K. R. and
secondly, their assessment cannot be separated from
that the words were told in the heat of the moment by
10-year-old child and constituted only part of the
information what happened.
Therefore,

these

statements

cannot

be

directly

compared to the testimonies conducted at the session
by the Court.
Regardless of this, however, it must be stated that, in
terms of the substance of the event, the information
that had been provided by the juvenile already in his
first statement was consistent with the fact what he told
letter. The defence counsel clearly distracts the
arguments he indicates from this, which was the content
of two opinions of an expert psychologist, consisting in
psychological aspects of K. R. testimonies. Those
opinions in which was stated that the information
presented by witness are the outcome of his own
experience and not a figment of the imagination, have
enabled the first instance Court to objectify the
assessments in terms of K. R. testimonies analysis. It is
significant that the appellant did not question the
fullness, clarity and professionalism of the indicated
opinions of the expert psychologist. Meanwhile, the
arguments of the justification of the appeal aimed at
proving that the transmitted contents by K. R. and that
are against the defendant are not reliable,
it is not logically possible to accept what an expert
psychologist has revealed in his opinions in a
professional and detailed manner on the subject of
these testimonies.
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So it is certainly not what the defender claims that
injured testimonies do not allow to establish, if he have
gone with the defendant voluntarily or not. Contrary to
the defendant's claims to this circumstance of K. R.
testimony shows clearly that violence was used against
him. Regardless of that how he describes its intensity or
in detail the moment of its application by the defendant,
the testimonies show that the defendant have used
violence against before submitting the injured to
another sexual activity. Also, elements of the description
of the room in which the injured was together with the
defendant, exposed by the appellant, cannot have
decisive importance for evaluation of witness testimony.
The injured have described what he had noticed from
details there and it is hardly surprising that he could
have omitted some, even large elements since he was in
danger and stress situation.
Further arguments in this regard are speculations and
polemics what is not enough to effectively undermine
the correctness and accuracy of the assessment of this
evidence examined by first instance Court. The same
applies to the doubts signaled by the defendant in the
scope, in his opinion, of the inconsistency of K. R.'s
report of the manner in which he was touched by the
defendant in the genital area. Contrary to the
statements of the defence counsel following what was
found by the Court of first instance, also in that part of
injured testimonies do not contain such significant
discrepancies that would require a different assessment
than the Regional Court did. It is impossible to agree
with the appellant these elements were beyond the
sight of both the first-instance Court and expert
psychologist. The content of the written statement of
reasons for the judgment under appeal shows that the
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first-instance Court analyzed in detail the entire report
of the injured. Additionally, it must be stated that the
arguments of the defense are inappropriate claiming
that the way of interviewing the injured especially in the
part concerning the psychologist's questions shows that
the questions suggested an answer.
Expert knowledge is not necessary to state that a way of
interviewing a ten-year-old child significantly differs
from interviewing the adult especially if the questioning
concerns circumstances relating to intimate matters,
sexuality or situations that make the child feel unsafe. It
is known from life and professional experience that in
order to obtain any information from the interviewed
minor, it is necessary in such a situation to ask questions
because the child's spontaneous relationship is often
blocked by defense mechanisms, shame, a sense of
being lost in a new and unknown situation. Therefore,
there is no element of influencing the free statement of
minor witness in a way the questions were asked during
K. R testimony.
Raising an allegation of free assessment of testimonies
of D.D. and A. R. the defendant has not formulated in an
appeal any detailed statements concerning in how
would the court of first instance infringe the disposition
under 7 CPC with regard to this evidence. In this
situation, it can only be stated that the evidence from
the testimonies of these two witnesses were assessed
by the Court of first instance in full compliance with the
directive contained in this provision. The Regional Court
had in view the content of witnesses’ testimonies. and
logical relation to other evidence. It is true that the
assessment presented in the written justification is
dispersed, as it has been implemented into those parts
which enable to present the connection with this
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evidence and other people reports However, taking into
account the content of these testimonies, it is
impossible to find in the proceedings of the Court of
first instance a violation of the provisions of Article 7
CPC.
Assessing the testimonies, the second of injured ie. K. R.
(1) the first-instance Court had in view the significant
modification of this minor report which took place
during further testimonies and the expert psychologist
opinions relating to the psychological aspects of this
witness's testimony. This resulted, as is clear from the
written justification, in only partially taking into account
the injured testimony and the scope of this inclusion
was in detail presented and justified by firs-instance
Court.
Inferred by the District Court from the content of this
evidence, the conclusions and done assessments are
fully supported by the expert witness expertise who
presented his arrangements in his opinions. The are no
allegations against the logic and compliance with the
principles of knowledge and life experience which
conducted by first-instance Court.
Consequently, contrary to the claims of the appeal,
should also be considered correct and complying with
the disposition under 7 CPC the behavior of firstinstance Court in terms of assessment of defendant’s
explanations. Further testimonies of the defendant were
analyzed in detail by Regional Court which was included
in written justification on cards from 517 to 520. It is
significant that the first-instance Court indicates
individual parts of the explanations, analyzing whether
they can be positively verified in terms of credibility by
finding a connection with other evidence. He therefore
follows the rules of logic, life experience and expertise.
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There is no sign of arbitrariness or lack of logic in the
method of analysis and the conclusions drawn. The
explanations were internally consistent, and moreover
supported by other evidence were given faith. The
situation is different with these parts of the explanations
which were not included and above all the not included
statements of the defendant questioning the original
statement that he committed a shameful behavior
towards K. R. by acting as joke.
In this regard the defendant has changed in an
incomprehensible manner the motivation he provided
and what is more, the firs-instance Court have correctly
confronted these statements with the injured report and
the

others

witnesses

who

have

heard

further

defendant’s statements. Therefore, it is impossible to
agree with the defence counsel statement that the
defendant’s statement about the joke was merely an
unfortunate wording, because the analyze done by firstinstance Court shows that was different.
Contrary to the claims of the author of the appeal, this
statement was not assigned such importance by the
first-instance Court that it would be the fundamental
element proving the actual admission of the defendant
to the alleged act. The analysis of written justification
proves that it was only a part of the assessment of the
defendant's explanations one of the arguments for not
including these explanations in some parts, one of the
arguments for not including these explanations in some
parts, while the main source of findings leading to the
attribution of blame to the defendant were the
testimony of the injured K. R.
By accepting the entirety of the assessment of individual
pieces of evidence made by the first-instance Court as
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fully complying with the rules under Article 7 CPC, the
Court of Appeal stated that also findings of facts based
on properly conducted and assessed evidence are
correct. Elements of the facts in the case of both acts
attributed to the defendant were logically derived from
the testimony of the injured K. R. and also from included
parts of injured K. R. testimony. Also, at this stage of
proving, it is impossible to state any lack of logic in the
proceedings of the first-instance Court. All the facts are
reflected in the content of the evidence taken into
account by the Regional Court.
This also applies to establishing the existence of
objective and subjective features of the offenses
assigned to the defendant.
It cannot be said that the arguments of the appeal
effectively disturb the logic of such proceedings.
The fact that the defendant was not suspected of
pedophilic tendencies or punished for such acts in the
past, and even the fact that the sexological opinion
indicates

his

heterosexual

orientation,

cannot

exaggerate that the findings of the Court of first
instance should be assessed as incorrect.
It is necessary to remember about the findings of the
sexological opinion, which shows that despite the fact
that the defendant has not been found to have
disorders of sexual preferences, the act of the accused
may be interpreted as situational behavior in a sexually
hyperactive person, such as the defendant.
Summing up, it should be stated that also in the course
of making findings of facts, the first instance Court did
not make a mistake, and the content of these
arrangements fully allowed the accused to be assigned
the perpetration of both alleged acts and then find him
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guilty of committing a crime under 197 § 3 pt. 2 CPC and
discontinuing the proceedings due to the prescribed
statute of limitations has lapsed in relation to Article 217
§ 1 CC.
A punishment imposed on the defendant with the
extraordinary mitigation of the penalty 1 year 9 months
in prison bears no signs of gross severity. The firstinstance Court showed in detail what circumstances he
took into account when setting the punishment. The
age of the injured was accurately indicated, which at the
time of the act was significantly lower than the statutory
limit of 15 years. Moreover, the fact that the injured
minor is his neighbor also spoke to the disadvantage of
the defendant. In the opinion of the Court of Appeal,
these are the circumstances which made it impossible
to order imprisonment at a level lower than 1 year and
9 months despite the extraordinary mitigation of the
penalty. The remaining decisions regarding the penal
measure and the manner of executing the sentence
should also be considered fully correct and supported
by the collected evidence. Adjudicated obligatory penal
measure under Article 41a § 2 of the CC was introduced
for a period of 5 years, which should be assessed as
correct, taking into account the age of the defendant
and the accompanying obligation to report to the police
unit is also justified and purposeful in order to develop
the defendant habit of avoiding contact with the
injured. A special method of execution of the penalty of
imprisonment ordered on the basis of the disposition of
Article 62 of the CC, is justified in the content of
forensic-psychiatric opinions due to the diagnosis of
mild dementia syndrome in the accused and the need
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for pharmacological treatment of an anti-sexual drive
character.
The findings relating to groundlessness of appeal
allegations in an appeal and Appellate Court failure to
state that it was necessary to interfere with the content
of the judgment under appeal
through the disposition of Article 440 CPC resulted in
the recognition that the judgment under appeal is free
from faults and is a correct and fair decision. In such
situation the Appeal Court has held the judgement
under appeal, discharged from bearing court costs for
appellate proceedings taking into account material
situation of the defendant and the necessity to serve the
rest of the prison sentence.
Conclusion

The Appellate Court in Katowice In the II Criminal
Department after examining the case on 25 January
2018.
J. P. s. P. i E., born on. (...) in W. accused under 197 § 2
and § 3 pt. 2 CC; Article 217 § 1 CC on defence counsel
appeal against the Ruling of Regional Court of 8
November 2017.signature no. III K 80/16
upheld the judgement under appeal
exempts the defendant from bearing the court costs of
appellate proceedings which the State Treasury was
charged.
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