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INTRODUCTION TO THE PROJECT AND THE QUESTIONAIRE

This national research questionnaire was prepared when implementing the EU co-funded
project Legal aid for children in criminal proceedings: developing and sharing best

practices (LA CHILD). The Project is implemented by the consortium consisting of Law
Institute of Lithuania (LIL), Defence for Children International (DCI) - Belgium) and Center
of Integrated Legal Services and Practices (CILSP, Albania). It started in February 2020 and
will end in December 2021.
The Project’s overall objective is to contribute to enhancing protection of procedural
rights of children in conflict with the law and to foster coherent implementation of
Directive 2016/800 in the EU Member States as regards legal aid to children. For this
purpose, the Project will develop common standards, showcase best practices and
innovative approaches that can be replicated across the EU as well as organize capacity
building activities.
The Project’s activities started with the evaluation of regulation and practices in
European States when providing legal aid for children in conflict with the law. This
questionnaire is the basis of this research. After having collected the responses, these
responses will be analysed by the project researchers and a summarising report will be
drafted. The prepared report will identify the main challenges encountered as well as the
best approaches to achieving effective and efficient legal aid for children.
Later on, the Project team will draft Guidelines on providing legal aid to children in conflict
with the law as well as a ‘child friendly’ version. In addition, in the end of 2020, an
international conference is planned in Vilnius, where experts from different states will
share their knowledge and insights. In 2021, tailored practical trainings to lawyers, judges,
legal aid board members and social workers will take place in Lithuania, Belgium and
Albania. The final stage of this Project will be a roundtable discussion in Brussels where
key Project outcomes and best practices will be presented and discussed.
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KEY DEFINITIONS
Legal aid means the provision of legal advice, assistance and representation at the
expense of the State on the conditions and in accordance with the procedures established
under the national law for persons detained, arrested or imprisoned; for persons
suspected or accused of, charged with or convicted of a criminal offence; and for victims
and witnesses in the criminal justice process. Legal aid includes legal education, access to
legal information and other services provided through alternative dispute resolution
mechanisms and restorative justice processes.1
Child is a human being under the age of 18.
A child in conflict with the law is a person who has reached the age of criminal
responsibility but not the age of majority (under 18 years old), who is suspected or
accused of having committed an offence under his national criminal law.2 The age that
needs to be taken into consideration to determine whether a child is in conflict with the
law is the age at the time of committing the offence, not later than that.
Legal aid provider means any person who is providing legal aid pursuant to national law.
Legal aid authority means the authority established under the national law for the
purpose of managing, coordinating and monitoring the provision of legal aid.3
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PART 1: AUTHORS AND GENERAL INFORMATION
1.1 Please list all the names of experts and lawyers who worked on this report:

Daniel Danés Valenzuela (Junior Associate)
Daniel holds a Law and Business Administration degree from Colegio Universitario de

Estudios Financieros (CUNEF) (2016) and a Masters in Law from Universidad Carlos III de
Madrid (2017).
Currently an Associate in the Finance, Projects & Restructuring department at the DLA
Piper Madrid office, he joined the firm as Trainee Lawyer in February 2017. Prior to that,
he conducted various internships in the M&A department at Uría y Menéndez, in the
secretary of the board at Iberdrola, in the real estate finance advisory Irea Real Estate, in
the startup consultancy Spain Startup and in the finance and new line business research
department in Proyeco in Panama, Peru and Chile.
Sara Espina Sánchez (Junior Associate)
Sara holds a Law degree from Universidad Carlos III de Madrid (2017) and a Master's in
Legal Practice from Universidad Carlos III de Madrid (2017-2019).
Currently a Junior Associate in the Finance, Projects & Restructuring department at the
DLA Piper Madrid office, she joined the firm as a Trainee Lawyer in July 2018.
Carmen Fernández-Ladreda Obegero (Senior Associate)
Carmen holds an LL.B. (2010) and Business Administration degree (2011) from Universidad
Pontificia de Comillas in Madrid (ICADE, E-3).
Currently a Senior Associate in the Finance, Projects & Restructuring department, she
joined the firm as an Associate in 2011.

4

Felipe López Sánchez (Associate)
Felipe holds a Law (2013) and Business Administration degree (2014) from the Universidad
Pontificia de Comillas (ICADE, E-3).
Currently an Associate in the Finance, Projects & Restructuring department at the DLA
Piper Madrid office, he joined the firm as an Associate in September 2014. During the
months of October 2017 to June 2018 he completed his studies with the MBA in
International Management at ICEX-CECO, having rejoined the firm in July 2018.
1.2 Please name the country which this report applies to.
Spain
1.3 Please provide a full list of acronyms used in your report, if any.
“Civil Code” means Royal Decree of 24 July 1889, approving the Civil Code.
“Civil Procedure Code” means Law 1/2000, of 7 January, of civil procedure.
“Criminal Procedure Code” means Royal Decree of 14 September 1882, approving the
Criminal Procedure Code.
“LLA” means Law 1/1996, 10th January of free legal aid.
“LOCRM” means Organic Law 5/2000, of 12 January, regulating the criminal
responsibility of minors.
“LOPM” means Organic Law 1/1996, of 15th January on the Legal Protection of Minors.
“Spanish Constitution” means the Spanish Constitution Law (Constitución Española)
published by the Spanish State Government Gazzete.
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1.4 Please explain the methodology used to complete this report and sources that were
used (such as internet research, legal database research, case law research) and any
limitations that were experienced when undertaking this research (such as lack of
enough data, resources, directives, etc.)
This report has mainly consisted of legal research. In preparating for this report, we carried
out a wide study of the regulations applicable both in Spain and abroad.
We have also carried out a research task through the internet as well as several interviews
with specialized persons and institutions.
The main problem we have found is the lack of specific regulations to this effect as well
as the lack of doctrinal studies on the subject. Likewise, another inconvenience we found
in preparing for this study is the lack of publicity for judgments.
1.5 Please keep a list of the most useful materials that you find during your research
that are applicable to your country. We are mainly looking for research studies,
analyses, reports, tools, etc. relevant to the rights of access to legal aid for children
in conflict with the law at the local/national level.
The main sources from which we have obtained information are the following:
-

Royal Decree of 14 September 1882, approving the Criminal Procedure Code;

-

Organic Law 5/2000, of 12 January, regulating the criminal responsibility of minors;

-

Law 1/1996, 10th January of free legal aid;

-

Organic Law 1/1996, of 15th January on the Legal Protection of Minors;

-

Royal Decree 775/2011, of 3 June, approving the Regulations of Law 34/2006, of
30 October, on access to the professions of Legal Aid Provider and Court Solicitor
(Real Decreto 775/2011, de 3 de junio, por el que se aprueba el Reglamento de la
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Ley 34/2006, de 30 de octubre, sobre el acceso a las profesiones de Abogado y
Procurador de los Tribunales).
-

Ministerial Order of 3 June 1997 (Orden Ministerial de 3 de junio de 1997).

-

https://www.savethechildren.es/donde/espana.

-

http://www.fundacionraices.org/?page_id=48.

-

http://rightsinternationalspain.org/uploads/publicacion/e020506ec6f312da100ec
cf77f7483998f624cf0.pdf.

-

Arribas Cos, María Isabel, Robles, José Ignacio (2005). “La Ley de Responsabilidad
Penal del Menor y el Papel del Psicólogo y la Mediación en la Ley 5/2000”.

Psicopatología Clínica, Legal y Forense. Vol 5 (pag 31-55).
-

Jiménez Vázquez-Pastor, Lucía (Julio 2019). “El interés superior del menor de edad
en situación de desprotección como principio rector de la actuación de los poderes
públicos”. Boletín oficial del Ministerio de Justicia número 2.221.

-

Rodríguez Leiva, Beatriz, Garnica García, María del Carmen (Septiembre 2016).
“Análisis de las instituciones del sistema de protección de menores”. Revista El

Genio Maligno número 19.
-

Plataforma de la Infancia (2017). “Informe Complementario al V y VI Informe de
Aplicación de la CDN de NN.UU. y sus PF”.

-

Guinea Fernández, D.R. (2015). “El interés superior del menor a partir del Proyecto
de Ley Organiza de modificación del sistema de protección a la infancia y a la
adolescencia”. Reforma del sistema de protección a la infancia y adolescencia.

-

Huete Nogueras, J.J. (2017). “Desafíos de la nueva ley: nuevos derechos de los
menores y el papel del Ministerio Fiscal”. El Nuevo Régimen Jurídico del Menor.

La reforma legislativa de 2015. Thomson Reuters Aranzadi. Navarra.
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-

Ministry of Justice -- https://www.mjusticia.gob.es/cs/Satellite/Portal/es/ministerio

-

General

Council

of

Lawyers

(Consejo

General

de

la

Abogacía)

https://www.abogacia.es/
-

Madrid Bar Association -- https://web.icam.es/

-

Iberley -- https://www.iberley.es/temas/asistencia-juridica-gratuita-56731

8

–

PART 2: NATIONAL LEGAL AID SYSTEM
Regulation of Legal Aid
2.1 Please shortly describe the legal framework regulating the legal aid system in your
country. (this description should not be longer than half of a page).
Spain is constituted as a Social and Democratic State governed by the rule of law, its
fundamental pillar being the Spanish Constitution, in which, among other things, a series
of fundamental rights are recognised.
Effective judicial protection and legal aid are among the rights protected by the Spanish
Constitution and therefore they are considered constitutional rights. Article 24 of the
Spanish Constitution provides that, among other things, all individuals have the right to
effective protection by judges and to the defence and assistance of counsel:

“Article 24.
1. All persons have the right to obtain effective protection from judges and courts
in the exercise of their rights and legitimate interests, without any possibility of
defencelessness.
2. Furthermore, everyone has the right to an ordinary judge predetermined by
law, the right to a defence and the assistance of counsel, the right to be
informed of the charges against them, the right to a public trial without undue
delays and with full guarantees, the right to use the evidence relevant to their
defence, the right not to testify against themselves, the right not to confess
guilt and the right to be presumed innocent.
The law shall regulate the cases in which, for reasons of kinship or professional
secrecy, there is no obligation to testify about allegedly criminal acts.”
Likewise, Article 119 of the referred Spanish Constitution establishes that justice will be
free when the law so provides and, in any case, to those who prove insufficient resources
for litigation.
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This constitutional framework is developed by LLA. By virtue of such law, the content of
this right, its scope of application, the procedure to be followed for its recognition and
application, and the bodies responsible for its management are determined.
2.2 Which laws or/and policy documents regulate legal aid? Please describe briefly the
objectives and content of regulation of each legal act or policy document.

As mentioned in section 2.1 above, the main law regulating legal aid is LLA, but the Royal
Decree 996/2003 of 25 July 2003 approves the regulations on free legal aid as well.
The former determines the content of this right, its scope of application, the procedure to
be followed for its recognition and application, and the bodies responsible for its
management, while the latter further develops some of the concepts established in LLA.
For the purposes of this report, the following issues are established in the aforementioned
instruments:
1. Beneficiaries (Article 2 of LLA):

The aforementioned article states that, among others, the beneficiaries are "Spanish
citizens, nationals of other EU Member States and foreigners who are in Spain when they
can prove that they do not have sufficient financial resources to litigate.”
Likewise, it is specifically established that the following shall enjoy this right: (i) in the
administrative context, foreign citizens in those processes that may result in the denial of
their entry into Spain, their return or expulsion from Spanish territory and in asylum
proceedings; and (ii) regardless of their financial resources (whether considered sufficient
or not), victims of gender violence, terrorism or human trafficking in proceedings related
to their condition as victims and minors or persons with intellectual disabilities or mental
illness when they are victims of abuse or mistreatment.
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Furthermore, in the event of the death of the referred victims, this right shall be enjoyed
by the relevant successors, provided that they were not involved in the offence.
1. Financial requirements (Article 3 of LLA)
The financial thresholds for determining the insufficient financial resources of the
individuals concerned are set out in this article. For these purposes, it will be taken into
account whether or not you are part of a family unit and the total income of the family
unit. Likewise, the maximum thresholds will be determined with respect to the Public
Indicator of Multiple Effects Income (IPREM) in force at each moment and are as follows:
•

In the event of not being part of any family unit: twice the public multiple-effect
income indicator (IPREM);

•

In the event of being part of any family unit:
Family unit members

IPREM

less than 4 members

2,5x

more than 4 members or holding large
family status

3x

2. Content of the right to legal aid (Article 6 of LLA)
The right to legal aid includes the following:
•

free advice and guidance prior to the start of a proceeding. In the case of victims
of gender violence, terrorism or trafficking in human beings, and/or minors who
are victims of abuse or mistreatment, it will also include advice prior to the filing of
a lawsuit;

•

assistance of a lawyer to a person under arrest or a prisoner who has not appointed
a lawyer;

•

free defence and representation by a lawyer and a court agent in legal proceedings
11

•

free placement of advertisements or edicts in the course of legal proceedings,
which must be published in official journals;

•

exemption from court fees and payment of deposits for appeals;

•

free expert assistance in the proceeding provided by technical experts assigned to
the courts or, in their absence, by civil servants, bodies or technical services
dependent on the public authorities;

•

obtaining free copies and notarial instruments;

•

80% reduction of the duties corresponding to certain notarial actions not included
in the previous section when they are directly related to the relevant proceeding
and are required by the judicial body or serve to substantiate the beneficiary's
claim; and

•

80% reduction of the duties corresponding to certain actions from the property
and commercial Registries when they are directly related to the relevant
proceeding and are required by the judicial body or serve to substantiate the
beneficiary's claim.

3. Extension of the legal aid (Article 7 of LLA)

This article states that legal aid extends to all formalities and incidents of a proceeding,
including enforcement, but may not apply to a different proceeding.

4. Body entrusted with the recognition of legal aid to potential beneficiaries (Article
9 of the Law 1/1996)
In accordance with LLA, a legal aid commission (the “Legal Aid Commission”) will be
set up in the capital of each region to determine whether applicants for this right are
entitled to it. There will also be a central Legal Aid Commission (the “Central Legal Aid
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Commission”) for proceedings before courts with jurisdiction over the entire Spanish
national territory.
The Legal Aid Commissions of each regional capital are composed of: (i) the Deans of the
relevant Bar Association and the relevant College of Court Agents (or by the lawyer or
court agent appointed by them) of the respective region and (ii) two members appointed
by the public administrations to which the commission reports (i.e. the Regional Justice
Office)
The Central Legal Aid Commission is composed of: (i) the Deans of the Madrid Bar
Association and the Madrid College of Court Agents and (ii) a State Attorney and a
Ministry of Justice civil servant from sub-group A1.
5. Body in charge of the management and implementation of the legal aid (see
section 2.5 below)
2.3 Do those general laws or/and policy documents on legal aid refer to specifics of
legal aid to children? Please describe briefly and present the relevant extracts from
those documents.
As stated above, all Spanish citizens, nationals of other EU Member States, and foreigners
who are in Spain are entitled to receive legal aid, provided that they do not have sufficient
financial resources to litigate (see paragraph 2 of section 2.2 above). The Spanish
Constitution, nor LLA, makes no difference on the basis of sex, age or any other
distinguishing feature of individuals.
However, LLA identifies several scenarios in which the requirement of not having sufficient
financial resources does not apply. As indicated in section 2.2 above, one of these cases
concerns minors who are victims of abuse or mistreatment, provided that the legal aid is
related to the crime of abuse or mistreatment of which the minor is a victim.
This is established in paragraph (g) of Article 2 of the LLA:
“(g)

Regardless of the existence of resources for litigation, the right to free legal

assistance, which will be provided immediately, is recognized for victims of gender
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violence, terrorism and human trafficking in those processes that are linked to, derive from
or are a consequence of their status as victims, as well as for minors and persons with
intellectual disabilities or mental illness when they are victims of situations of abuse or
mistreatment.”
2.4 Are there any laws or policy documents specifically addressing legal aid for children
adopted in your country? If yes, please describe objectives and content of
regulation of these laws or policy documents and provide their texts (if the texts
are long, no translation for the texts is requested).
No, there is none.
2.4 bis. Does your country have a law that specifically regulates or limits access to
legal aid for terrorist suspects or perpetrators? Does such a regulation also
apply to minors and what does it provide for?
No, there is none.

Management and administration of legal aid
2.5 How the legal aid system is organised nationally, regionally or locally? Who is in
charge of the management and oversight? Please describe status and functions of
the legal aid authority (legal aid board or similar body) institution.
For the purpose of this section, we must differentiate between two major functions: (i)
studying applications for legal aid and deciding which applicants are entitled to this
constitutional right and (ii) the management and implementation of legal aid.
The former is performed jointly by the Central Legal Aid Commissions and the regional
Legal Aid Commissions (as set out in paragraph 5 of section 2.2). Consequently, for this
purpose the system is organized regionally.
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The latter is performed jointly by the Bar Associations of all Spanish regions with the
oversight and benefiting from the structure of the General Council of Lawyers (Consejo

General de la Abogacía).
Each Bar Association must ensure each person’s access to legal aid by offering them the
relevant information and application mechanisms, and they are also in charge of the body
of Duty Lawyers and Duty Court Agents (Turno de Oficio) of the relevant regions.
Once the relevant applicant files the request for legal aid through the Bar Association of
the relevant region (although it is possible to file it in the relevant court, which will send
the request to the relevant Bar Association) and the relevant Legal Aid Commission
approves such request, the Bar Association shall appoint a Duty Lawyer (and a Duty Court
Agent, if necessary) to assist the applicant in any of the actions set out in paragraph 3 of
section 2.2 above.
2.6 Is there an institution who is working particularly with legal aid for children? Is there
a department (division) within the main legal aid institution that is specialised in
legal aid for children? If yes please describe in more detail.
No, there is not.

Funding of legal aid
2.7 How is the legal aid system financed?

The legal aid system is financed by virtue of public funds. According to Article 37 of LLA,
the competent public administrations ensuring the access to legal aid shall subsidize from
their budget allocations the legal aid services. Therefore, there is a double source of funds:
(i) the general administration through Ministry of Justice or (ii) the Regional Justice Office,
depending on whether the relevant region has authority regarding matters of justice.
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In addition, it is necessary to differentiate the use of funds between those allocated to the
bar associations to cover their expenses and those allocated to Duty Lawyers (and/or Duty
Court Agent)
2.8 How are legal aid providers (including lawyers) paid? What are legal aid providers’
(lawyers’) fees for legal aid?
The legal aid providers are paid by either (i) the general administration through Ministry
of Justice or (ii) the Regional Justice Office, depending on the territorial competence of
the court in which the legal aid is provided (i.e. the whole territory of Spain or a territory
within the territory of each Region, respectively).
The Ministry of Justice and the relevant Regional Justice Offices establish the fees to be
paid to legal aid providers annually, distinguishing between the various actions to be
carried out and the jurisdiction in which they are carried out (criminal, administrative, civil,
etc.)
2.9 Are there any differences between fees provided for legal aid for children
compared with legal aid for adults? If yes please describe in more detail.
No, there are not.
2.10

Are there different fees for a representation of a child in criminal (juvenile

justice) proceedings as compared to representation in civil or administrative cases?
Yes, the legal aid provider will receive different fees depending on which actions are
performed. The fees to be satisfied to a legal aid provider differ on the actions performed
and the jurisdiction in which they are perform.
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PART 3. RIGHTS OF BENEFICIARIES OF LEGAL AID
Access to legal aid
3.1 What are the general criteria for accessing legal aid? Who is entitled to legal aid?

The general criteria are set out in Chapter V (Articles 520 and subsequent) of the Criminal
Procedure Code that regulates the right of defence, the right to be assisted by a lawyer,
and the treatment to be provided to an arrested and detained person.
Additionally, in the framework of the free legal aid according to Article 2 of LLA, the
following persons shall be entitled to be beneficiary of legal aid:
a) Spanish citizens, nationals of the other Member States of the European Union and
foreigners who are in Spain, when they can prove that they have insufficient
resources to litigate.
b) The Management Entities and Common Services of the Social Security, in any case.
c) The following legal entities when they prove insufficient resources for litigation
1.º Associations of public utility, foreseen in article 32 of the Organic Law 1/2002,
of March 22, regulating the Right of Association
2º. Foundations registered in the corresponding Public Registry.
d) In the social jurisdictional order, in addition, the workers and beneficiaries of the
Social Security system, both for the defence in trial and for the exercise of actions
for the effectiveness of labour rights in bankruptcy proceedings.
Likewise, the right to free legal assistance is recognized for workers and beneficiaries of
Social Security for disputes on this matter before the contentious-administrative order.
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a) In

contentious-administrative

proceedings,

as

well

as

in

pre-litigation

administrative proceedings, foreign citizens who prove that they have insufficient
resources to litigate shall have the right to legal aid and free defence and
representation in proceedings that may lead to the refusal of their entry into Spain,
their return or expulsion from Spanish territory, and in all asylum proceedings.
b) In cross-border disputes in civil and commercial matters, the natural persons
referred to in Chapter VIII of the LLA, under the terms set out therein.
c) Regardless of the existence of resources for litigation, the right to free legal
assistance, which will be provided immediately, is recognized for victims of gender
violence, terrorism and human trafficking in those processes that are linked to,
derive from or are a consequence of their status as victims, as well as for children
and persons with intellectual disabilities or mental illness when they are victims of
situations of abuse or mistreatment.
This right shall also apply to the successors in title in the event of the death of the victim,
provided that they were not involved in the events.
For the purposes of granting legal aid, the status of victim shall be acquired when a
complaint is made or a grievance is lodged, or when criminal proceedings are initiated, in
respect of any of the offences referred to in this point, and shall be maintained for the
duration of the criminal proceedings or when, after their completion, a conviction has
been handed down. The benefit of a gratuitous justification will be lost after the final
judgment of acquittal, or the definitive or provisional dismissal because the criminal acts
are not proven, without the obligation to pay the cost of the benefits enjoyed free of
charge until that moment.
In the various proceedings that may be initiated as a result of the status of victim of the
offences referred to in this point, and in particular in the case of gender-based violence,
the same lawyer must be present, provided that this duly guarantees the right of defence.
a) Regardless of the existence of resources for litigation, the right to free legal aid is
recognized for those who, as a result of an accident, can prove permanent
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consequences that totally prevent them from carrying out the tasks of their usual
work or professional occupation and require the help of other people to carry out
the most essential activities of daily life, when the object of the litigation is a claim
for compensation for personal and moral damage suffered.
b) Irrespective of the existence of legal remedies, the right to free legal aid is
recognized for associations whose purpose is to promote and defend the rights of
victims of terrorism, as set out in Act No. 29/2011 of 22 September on the
recognition and comprehensive protection of victims of terrorisms, nationals of the
other Member States of the European Union and foreigners who are in Spain, when
they can prove that they have insufficient resources to litigate.
Likewise, according the Article 3 of LLA, the following requirements must be met:
1. The right to free legal aid shall be recognised for those natural persons who lack
sufficient wealth and who have gross economic resources and income, calculated
annually for all concepts and per family unit, which do not exceed the following
thresholds:
(a) Twice the public multiple-effect income indicator in force at the time of
application for persons not integrated in any family unit.
(b) Two and a half times the public indicator of multiple-effect income in force
at the time of application for persons in one of the forms of family unit with
fewer than four members.
(c) Three times this indicator in the case of family units comprising four or more
members or which are recognised as large families under current
regulations.

2. In order to determine the concept of family unity in its various forms, the provisions
of the Personal Income Tax Act shall apply, and unmarried spouses shall be treated
on the same footing as unmarried partners constituted in accordance with the
requirements applicable to them.
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3. The financial means will be assessed individually when the applicant proves the
existence of conflicting family interests in the dispute for which assistance is
requested.
4. The right to free legal aid may only be recognised for those who are litigating in
defence of their own rights or interests, or those of others, when they have a basis
in legal representation. In the latter case, the requirements for obtaining the benefit
will be referred to the represented party.
5. The right to free legal aid will be recognised for the legal entities mentioned in
paragraph c) of the previous article, when, lacking sufficient assets, the entity's
accounting result in annual calculation is less than the amount equivalent to three
times the public multiple effect income indicator.

3.2 In which circumstances are children in conflict with the law entitled to legal aid?
According to Article 9 LOPM, the child has the right to be heard and to be interviewed
without any discrimination on the grounds of age, disability or any other circumstance,
both within the family and in any administrative, judicial, or mediation procedure in which
the child is involved and which leads to a decision affecting his or her personal, family or
social environment, the views of the child being given due weight in accordance with his
or her age and maturity.
It shall be ensured that the child, when sufficiently mature, can exercise this right
himself/herself or through the person he/she designates to represent him/her.
The child's opinion may be ascertained through his or her legal representatives, provided
that they do not have any interests conflicting with his or her own, or through other
persons who, by virtue of their profession or particularly trusting relationship with the
child, are able to convey it objectively.
Likewise, according to paragraph (e) of Article 10.3 of the LOPM, for the defence and
guarantee of their rights the children shall be able request legal aid and the appointment
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of a judicial defender, if necessary, to take the necessary judicial and administrative actions
to protect and defend their rights and interests. In any case, the Public Prosecutor's Office
may act in defence of the rights of children.
3.2bis. Are foreign children entitled to legal aid in your country when they are in
conflict with the law (is access to legal aid conditioned by nationality or residency
status for children)?
According to Article 10.3 of the LOPM, foreign children in Spain have the right to
education, health care, and basic social services and benefits under the same conditions
as Spanish children.
The Public Administrations will watch over especially vulnerable groups, such as
unaccompanied foreign children, those in need of international protection, children with
disabilities and those who are victims of sexual abuse, sexual exploitation, child
pornography, trafficking or human trafficking, guaranteeing compliance with the rights
provided for by law.
Therefore, they have the same right to access to legal aid as Spanish children have.
3.3 Is legal aid to children in conflict with the law always free or partial payment can
be requested?
According to paragraph (g) of the Article 2 of the LLA children are entitled to be a
beneficiary of free legal aid.
3.4 Can children victims of crime access free legal aid in your country?
As set out above, according to paragraph (g) of the Article 2 of the LLA, children are
entitled to be a beneficiary of free legal aid.
3.5 Is the representation of a lawyer mandatory for any alleged child offender? In which
case and at what point in the proceedings?
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The obligation to have a lawyer in every process is imposed by the Criminal Procedure
Code.
Therefore, the minor's lawyer participates in each and every phase of the process, being
aware at all times of the details of the file, being able to propose evidence, and taking
part in all the proceeding’s acts that refer to the assessment of the minor's interest, the
execution of any measure, and the request of its modification.
According to Article 22.2 of the LOCRM, when a proceeding is about to start against a
minor, the Prosecutor shall require him or her and his or her legal representatives to
appoint a lawyer within three days and shall warn them that, if they fail to do so, the lawyer
shall be appointed ex officio among the members of the specialists in the Bar Association.
Finally, the arrested minor shall have the right to a reserved interview with his/her lawyer
in advance and at the end of the statement-taking procedure according to Articles 17.2
and 22.1.b of the LOCRM.
3.5bis. Is there a mandatory lawyer participation for children who are suspected or
accused of terrorism?
As stated before, there is an obligation to be represented by a lawyer during
criminal proceedings.

3.6 Is there a mandatory lawyer participation for children victims of crime provided in
your country? In which cases?
Victims and injured parties shall have the right to come forward and to be a party to the
proceedings initiated for this purpose, for which end, the court clerk shall inform them
about their right to appoint a lawyer or to request the appointment of a court-appointed
lawyer, if they are entitled to free legal aid. It shall also inform them that, if they do not
appear in the process and do not waive or reserve their right to bring civil actions, the
Public Prosecutor's Office shall exercise them if appropriate.
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3.7 If a child benefits from legal aid, can he/she choose his/her lawyer? What is the
legal role of the parents in this regard?
Please bear in mind that Article 520.5 of the Criminal Code sets out that the detained
person shall be free to appoint a lawyer, and if he does not do so, he shall be assisted by
a court-appointed lawyer.
Likewise, according to Article 520.4 of the Criminal Procedure Code, if the child is a minor,
he or she shall be placed at the disposal of the Child Prosecutor Office and the fact and
place of custody shall be communicated to those who have custody, guardianship, or de
facto guardianship of the child as soon as the minor is known. However, in the event of a
conflict of interest with those exercising parental authority, guardianship, or de facto
custody of the minor, a judicial defender shall be appointed and made aware of the fact
and place of custody.
Finally, as stated above, when a proceeding is about to start against a minor, the
Prosecutor shall require him or her and his or her legal representatives to appoint a lawyer
within three days, and shall warn them that, if they fail to do so, the lawyer shall be
appointed ex officio among the members of the specialists in the Bar Association.
3.8 If the child benefits from legal aid, can he/she change lawyer during the same
proceedings? In which circumstances? What is the procedure? Please explain the
answers in more detail.
On general terms, when someone is dissatisfied with the services provided by their lawyer
or does not trust them, they can terminate the contract to dispense with their advice and
seek new counsel to defend them. To do so, the new lawyer must formalize his or her
appointment through a process known as "venia".
This proceeding is regulated in Article 26 of the General Statute of the Spanish Bar that
regulates the proceeding as follows:
“
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1. Lawyers shall be free to accept or reject the direction of the case, as well as to waive
it at any stage of the proceedings, provided that the client is not defenceless.
2. A lawyer who is called upon to take charge of the professional conduct of a case
entrusted to another colleague at the same instance shall request his permission,
unless the previous lawyer has unconditionally waived his right to continue his
involvement in the case and, in any event, obtain from him the information
necessary for the continuation of the case.
3. Except in cases of urgency, permission must be requested in advance and in writing,
without the requested lawyer being able to refuse it, and with the obligation on his
part to return the documents in his possession and provide the new lawyer with
the necessary information to continue the defence.
4. The lawyer being replaced shall be entitled to claim the fees corresponding to his
professional intervention and the substitute shall have the duty to collaborate
diligently in the management of its payment.”

The change of lawyer can be made at any time during the process, either in or out of
court. This change of professional has no direct legal consequences in the procedure.
However, the court must be duly notified in writing of the appointment of the new lawyer,
and also of the new procurator if applicable. When the court receives the brief, it will issue
an order informing the parties involved in the proceedings of the change of professional.
Regarding free legal aid, Article 21 of LLA recognises to a beneficiary of free legal aid the
right to request the appointment of new professionals by means of a duly substantiated
request. The application shall be made to the Bar Association which made the
appointment. Once the request has been received, such Association shall transfer the
professional whose replacement is sought for five days and shall then give a reasoned
decision within fifteen days. The decision that there is cause for replacement shall be
communicated by the professional association concerned to the Committee on Free
Justice, to the applicant and, immediately, to the new professional appointed in that case.
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The Committee on Legal Aid may refuse to deal with a request for replacement,
confirming the appointment of the professionals concerned, provided that the request is
based on a ground already rejected in relation to the same matter and professional,
without new facts or circumstances justifying it.
3.9 Does a child have the right to access free interpreter if he/she needs one when
meeting with provided lawyer?
Please note that in accordance with the provisions of the LOPM, in any administrative,
judicial or mediation proceedings in which the child is affected, the child must receive the
information that allows the exercise of this right in an understandable language.
In general, and not only in the area that is limited to the responsibility of the minor, Article
520.2(h) of the law of criminal procedure includes the right of a detained person to be
assisted free of charge by an interpreter in the event of ignorance of Spanish or the official
language of the proceedings in question or for deaf or hearing-impaired persons, as well
as other persons with language difficulties.
Likewise, Article 143 of the Civil Procedure Code regulates the intervention of an
interpreter in legal proceedings:

“Article 143 Intervention of interpreters
1. When a person who does not know Spanish or, where appropriate, the official
language of the Community is to be questioned or make a statement, or when it is
necessary to make a decision known to him in person, the lawyer may, by decree,
authorise any person who knows the language in question to act as an interpreter,
requiring him to swear or promise a faithful translation.
Without prejudice to the above, the provision of interpretation services in crossborder disputes shall be guaranteed in all cases to any person who does not know
Spanish or, where appropriate, the official language of the Autonomous
Community, under the terms established in Law 1/1996, of 10 January, regulating
Free Legal Assistance.
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Minutes will be taken of the proceedings in these cases, which will include the
texts in the original language and their translation into the official language, and
which will also be signed by the interpreter.
2. In the same cases of the previous paragraph, if the person is deaf, the appropriate
sign language interpreter shall always be appointed, in accordance with the
provisions of that paragraph.
The appropriate record shall be made of the proceedings carried out in relation to
deaf persons.”
Finally, Article 50 of LLA regulating the right of free legal aid in Spain in cross border
disputes sets out that this right includes the services of interpreters.

Access to information about legal aid
3.10

Does the State play a role in giving information to a child regarding legal

aid system? Are there any initiatives (media or educational campaigns, etc.) to
inform children about the legal aid system?
According to the applicable regulation in the framework of protection of children, public
authorities shall provide children with appropriate assistance in the exercise of their rights,
including the necessary support resources. As a consequence, the State is playing the main
role in this regard.
The State articulates comprehensive policies aimed at the development of children and
adolescents.
Regarding the existence of any media or educational campaigns, the Public Prosecutor's
Office, the Bar Associations of each city, and the children’s ombudsman offer all
information necessary for these purposes. Also, the web pages of the government of each
Autonomous Community (Comunidad Autónoma) provide information in this regard.
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3.11

Are there any organisations or associations that give information and

facilitate a child’s right to legal aid?
Yes, at the State level, the Child Prosecution Office, Child Legal Aid, Child Social Work
Services, and Child Probation Services.
Also, there is a specific department in each Autonomous Community for these purposes.
Finally, from the non-governmental perspective:
-

The Bar Association of each city is in charge of free legal aid and provides
information in this sense; and

-

non-governmental organizations specializing in the protection of children's rights,
such as Aldeas Infantiles SOS, Save the Children etc.

3.12

If a child is deprived of liberty in the context of a criminal proceedings (e.g.

held on remand at a prison, held at the police station or a hospital etc.) how does
he/she receive information on his/her right to legal aid?
According to Article 17 of LOCRM, the authorities and officials involved in the detention
of a child are obliged to inform him immediately, in clear and understandable language,
of the facts with which he is charged, the reasons for his detention, and the rights to which
he is entitled, in particular those recognized in Article 520 of the Criminal Procedure Code,
and to ensure that these rights are respected. Likewise, please note that Article 520.2 (c)
of the Criminal Procedure Code sets out the right to appoint a lawyer and to be assisted
by a lawyer without undue delay.
3.13

Is there an obligation to provide the information in child-friendly language?

According to Article 9 of LOPM, in judicial or administrative proceedings, the appearances
or hearings of the child be conducted in a manner appropriate to his or her situation and
evolving circumstances, with the assistance, if necessary, of qualified professionals or
experts, taking care to preserve his or her privacy and using language that is
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understandable to him or her, in accessible formats adapted to his or her circumstances,
informing him or her both of what is being asked and of the consequences of his or her
opinion, with full respect for all procedural guarantees.
Regarding this, we can assure that in order to comply with the child’s right to be heard,
a child friendly language must be provided.
3.14

If a child cannot speak the official language of the country, is there an

obligation to provide the information in the child’s mother tongue or in a
language spoken/understood by the child?
According to Article 9.2 of LOPM, in order to ensure that the child can exercise this right
himself, he shall be assisted, where necessary, by interpreters.
Likewise, according to Article 520.2 of Criminal Procedure Code, every detained or
imprisoned person shall be informed, in a language which he understands, immediately,
of the facts attributed to him and the reasons for his deprivation of liberty, as well as of
the rights to which he is entitled. In particular according to paragraph (h), in the case of
foreign nationals who do not understand or speak Spanish or the official language of the
performance concerned, or in the case of deaf or hearing impaired persons, as well as
other persons with language difficulties, they have the right to be assisted by an
interpreter free of charge.
3.15

If the information needs to be translated or an interpreter needs to be

provided, who covers the costs for the interpretation/translation?
As set out above, such assistance is free of charge.

Protection of child interests
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3.16

Is there a legal mechanism or a rule to address a conflict of interests

between the child and his parents (e.g. when a child is a suspect and a parent is a
victim)? Is there a legal mechanism or a rule to address a conflict of interests
between the child and his lawyer? If yes, please describe in more detail.

Please note that the Article 2 of LOPM sets out the supremacy of the interest of the child,
meaning that in any administrative or judicial proceedings in which there is a conflict with
any other legitimate interest of a third party concerned, the former shall in any case prevail
- albeit with due regard for the fundamental rights of other individuals who may be
affected. Furthermore, if any other legitimate interest is in the best interests of the child,
priority must be given to measures which, while protecting the child's interests, also
respect the other interests of the child, and if this is not possible, the best interests of the
child must take precedence over any other interests. Where the fundamental rights of
other persons may be affected by decisions and measures taken in the best interests of
the child, the following must be assessed in any event.
Likewise, as set out in Article 520.4 of the Criminal Procedure Code, in the event of a
conflict of interest with those exercising parental authority, guardianship, or de facto
custody of the minor, a judicial defender shall be appointed and made aware of the fact
and the place of detention.
3.17

Is the child protection institution involved in criminal proceedings when a

child is suspect or accused? In case, please describe in more detail.
Every child has the right to have his or her best interests assessed and considered as
primary in all actions and decisions concerning him or her, whether in the public or private
field.
Moreover, in Spain, there are several institutions specialized in the protection of minors
and in criminal proceedings involving minors. For example, there are Child Police Units, a
Child Prosecution Office, Child Courts, Child Legal Aid, Child Social Work Services, and
Child Probation Services.
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The Child Prosecutor's Office role is really relevant in its double capacity as an institution
that is constitutionally entrusted with the function of promoting the action of Justice and
the defence of legality, as well as the rights of minors, watching over their interests and
protection.
3.18

Are experts such as psychologists, social workers, medical staff or others

involved in criminal proceedings when a child is suspected or accused? In which
cases? Are they paid by the State or by the child or his/her parents?
According to second paragraph of Article 9.1 of LOPM, in judicial or administrative
proceedings, the appearances or hearings of the minor shall be conducted in a manner
appropriate to his or her situation and development, with the assistance, if necessary, of
qualified professionals or experts, taking care to preserve his or her privacy and using
language that is understandable to him or her, in accessible formats adapted to his or her
circumstances, informing him or her both of what is being asked and of the consequences
of his or her opinion, with full respect for all procedural guarantees.
Likewise, paragraphs (e) and (d) Article 22.1 set out that from the start of a proceeding
against a minor, the child has the right to:
-

Emotional and psychological assistance at any stage and to any degree during the

proceedings, with the presence of the parents or of another person indicated by the
minor, if the Minor Judge authorizes their presence; and
-

Assistance from the technical team attached to the juvenile court.

The fees chargeable for the assistance of these professionals shall be paid according to
court judgment.
On other hand, it is necessary to take the intervention of Technical Team (Equipo Técnico)
during all phases of the process into account for this purpose.
The Technical Team (Equipo Técnico) is made up of psychologists, educators and social
workers and their function is to assist the Ministry of Public Prosecution and the Judge for
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Minors by preparing reports and making proposals in accordance with the provisions of
the LOPM:
1. As soon as a file is opened for a criminal act committed by a minor under the LOPM,
the Public Prosecutor for Minors, as the instructor of the file, asks the Technical
Team (Equipo Técnico) for a report on the psycho-social educational circumstances
of the minor, which will include the circumstances and background, as well as
whether he or she has been the subject of criminal histories. The intervention of
the Technical Team (Equipo Técnico) is carried out in all phases of the process.
2. In the Precautionary Phase, urgent measures are adopted, either because of the
seriousness of the event or social alarm, where the examining Public Prosecutor on
duty requires the Technical Team (Equipo Técnico) to assess and issue a report on
the minor, proposing to the juvenile judge to adopt precautionary measures
permitted by the LOPM. If the Technical Team (Equipo Técnico) can carry out
procedures to verify the veracity of the data, it can issue a report or a specific note
on the psycho-social and educational circumstances of the minor, which must then
be completed.
3. During the Transfer Phase, the file follows the normal process and Technical Team
(Equipo Técnico) explores the minor, where he or she may be questioned by the
judge, the defense attorney, the prosecutor, and, if applicable, the private
accusation, if any.
4. At the Hearing Stage, the Technical Team (Equipo Técnico) is summoned by the
judge to ratify or update the information about the child, where he or she may be
questioned by the judge, the defense attorney, the prosecutor, and, if applicable,
the private accusation, if any.
5. Finally, in the post-sentence phase, the Technical Team (Equipo Técnico) intervenes
when required to pronounce on the fulfilment of a measure, change, or extinction.
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PART 4. LEGAL AID PROVIDERS (LAWYERS)

General requirements for legal aid providers
4.1 What professionals are entitled to provide legal aid to children in conflict with the
law in your country? Please describe the status and functions (duties) of legal aid
providers.
The designation and role of legal aid provider is reserved exclusively for those practicing
professionally the defence of parties in proceedings or those providing legal advice or
counsel.
The primary function of legal aid providers is to cooperate with the administration of
justice and advising, reconciling, and defending in Law the interests entrusted to them.
Notable examples of their main duties include the obligation to comply with legal,
statutory, and ethical regulations and the obligation to ensure the secrecy of all facts that
come to their attention as a result of their profession.
4.2 What are the requirements to be a legal aid provider in your country?
The following requirements must be met: (1) specialized training (which entails holding a
Law degree and a Master’s degree in legal practice (including a mandatory internship
period) from an accredited University; (2) passing a state-level examination; and (3)
registration with a Bar Association.
4.3 In the legal aid system, is there any type of registration requirement for lawyers
who want to represent children in criminal proceedings (with bar association or
another body)?
Registration with a Bar Association is mandatory in order to provide legal aid. Bar
Associations in Spain are organized by territorial levels but registration with a sole Bar
Association (that of the sole or main place of business) is sufficient to practice in all
national territory.
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Furthermore, in order to access the State-funded legal aid program (turno de oficio), it is
necessary to have a minimum of three (3) years of professional experience. In addition,
due to the delegation of powers, the relevant Bar Association may impose a specific test.
Finally, the State-funded legal aid program is divided into categories and, as a general
rule, Bar Associations require specific training for each group. For instance, the Madrid Bar
Association has established the requisite of completing a certified course (i.e.,
specialization in legal aid to children) to access the State-funded legal aid program on
children (turno de menores).
4.4 In your country, are there any legal entities (any associations/organisations) who
provide legal assistance to children in criminal proceedings? If yes, can you please
provide some information on such legal entity’s activities.
The legislation in Spain recognizes that minors will have access to the State-funded legal
aid system, regardless of the existence of resources for litigation, which includes Statefunded legal aid both before and during the entire criminal procedure.
Nonetheless, there are organisations that care for the interests of children in conflict with
the public administration. For instance, the Save the Children Foundation has several
programs for the protection of children and children's rights conducted with several Bar
Associations in Spain (specifically in Andalusia, Castilla-La Mancha, Catalonia, Valencia,
Madrid and the Basque Country). On broad terms, its mission focuses on the defence of
children against violence by ensuring their access to the justice system, guaranteeing
children's rights in public policies, and breaking the cycle of poverty and exclusion
through education. Likewise, the Fundación Raíces also focuses on the defence of minors
(both Spanish and foreign) at risk of social exclusion, with the aim of guaranteeing their
access to the justice system and protecting their rights in the event of conflict of interest
that oftentimes exists between these children and their own State guardians.

Education and qualification of legal aid providers (requirements for becoming
legal aid providers)
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4.5 What are education requirements for legal aid providers?
As noted above, specialized educational training, as in a Law degree and a Master’s
degree in legal practice from an accredited University, is required (i.e., certifying the
acquisition of legal skills and the completion of a training period of internships in firms or
institutions related to the practice of Law).
4.6 Are there any specific requirements for legal aid providers who provide legal aid
for children? Are they required to undergo specific trainings (e.g. on juvenile justice,
children’s rights, psychology, communication with children, etc.)?
As previously mentioned, on account of the territorial distribution, the Spanish regime
confers powers on Bar Associations to require additional necessary training to be able to
access the State-funded legal aid program. The majority of Bar Associations demand
evidence of completion of a specific course on the subject from an approved training
institution.
Based on a general analysis of various courses to provide legal aid for children certified
by different Bar Associations, it may be concluded that the training is focused on legal
aspects (i.e., on legislation and jurisdiction (specific courts) for minors, the role of the legal
aid provider in the judicial proceedings, or the rights of minors) more so than on
complementary aspects such as psychology or communication. As of recent, the principles
of restorative justice (such as conciliation between the victim and the offender or the
reparation of damages) are in the forefront (albeit for less serious offences without
violence and intimidation).

Continuous training
4.7 Is there a continuous training on juvenile justice offered/mandated throughout a
legal aid provider’s (lawyer's) career?
When answering those questions, please cover the following:
o

Is the training mandatory?
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The delegation of powers referred above results in the requirements ultimately depending
on each Bar Association. In general terms, specific courses may be required as a
prerequisite for membership, but there is no mandatory continuous training once
admitted in the Bar.
o

Is the training accessible, affordable and/or free?

Tuition fees depend both on the institution offering the course (whether it is a public or
private entity) and on the possibility of applying for scholarships (from public institutions
or the private sector).
o

Does the training meet a common set of requirements all over the country?

It ultimately depends on each Bar Association. However, as previously noted, an analysis
of various courses accredited by different Spanish Bar Associations shows that the
emphasis is put on knowledge of the law and the types of legal proceedings.
o

Who offers the training? (e.g. university, bar association, legal aid administrator,

NGOs or other associations, etc.)?
Generally, Universities, Bar Associations, and affiliated centres. Where accreditation is
required (i.e., by the Bar Association prior to admission), the course must be from an
accredited centre.
o

What is the form of the training? (e.g. day sessions, evening classes, online, selftraining, etc.)

This also depends on the individual centre. However, as these courses are aimed at
working professionals, they are usually accommodated to evening hours or combine
classes with online training.
o

What is the content of the training?

As previously discussed, the emphasis is generally on the legal system, but there has been
a slight shift towards aspects such as psychology and communication skills that
complement the role of legal aid providers in both judicial and extra-judicial proceedings.
35

o

What is the length of the training offered?

It depends on each course. On average, a month’s duration.
o

Is it theoretical and/or practical?

Broadly stated, the Spanish system is designed to incorporate, in line with EU initiatives,
an education that combines theoretical and practical training, but short courses tend to
focus on the theoretical content.
o

Is it exclusively legal? Or is it a multidisciplinary training (psycho-socio aspects,
how to communicate with children, does the training include a dimension of
child support/assistance, etc.)? Are other professionals involved in the training?

Emphasis is generally on the legal system, but multidisciplinary training is on the rise.
o

Do children participate in the lawyers' training (e.g. to share their experiences

with the lawyers)? How?
No example has been found based on the searches carried out.
o

Are there practical exercises on how to interview or represent children?

No example has been found based on the searches carried out beyond the rules that
would apply during the proceedings.
o

Are specific trainings available for legal aid providers on the rights and needs

of some specific categories of children when in conflict with the law (including
migrant children, children at risk of trafficking, children accused or suspected
of terrorism)?
No example has been found based on the searches carried out beyond the rules that
would apply due to the nature of the claim or offences.
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4.8 Are there any materials (e.g. manuals, self-training tools, reports) that exist at the
national level on the role and mission of lawyers who represent children in criminal
proceedings?
During the completion of this questionnaire, we found some insightful resources, such as
the national report on procedural rights of children suspected or accused in the EU
(Informe Nacional – Derechos procesales de los menores sospechosos o acusados en la

Unión Europea) prepared within the framework of the PRO JUS 2016 project, in which
children were interviewed to develop a series of recommendations on the subject matter
aimed at public authorities.

Specialisation of legal aid providers
4.9 Is specialisation on children cases for legal aid providers established in your
country? If yes, is the specialisation mandatory? Please describe in more detail.
Legal aid providers who are not part of the State-funded legal aid program (turno de

oficio) but who work on children cases usually specialise in Family Law or Criminal Law
(depending on the nature, criminal or otherwise, of the case). Spanish law advocates for
the specialisation of legal aid providers that wish to act before courts specialised on
minors (Juzgados de Menores) through specific courses accredited by Bar Associations,
but specialisation is not mandatory in private practice.
Nonetheless, in order to be part of the State-funded legal aid program, as previously
highlighted, it is necessary to have a minimum of three (3) years of professional experience
and the majority of Bar Associations require additional specific training in order to access
the State-funded legal aid program on children (turno de menores).
4.10

Is there a network or a list of specialised legal aid providers (lawyers)

available to beneficiaries? Please describe in more detail.
If applying for State-funded legal aid, the legal aid provider is not chosen by the applicant.
Instead, Bar Associations hold a list of professionals (who are part of the State-funded
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legal aid program and are divided into groups by specialisation) from which one is
appointed for the specific matter.
4.11

If the specialisation exists, what is the role of these lawyers at the different

stages of the criminal proceeding? Where is it defined? How does it differ from the
role of a lawyer who is not specialised to represent children in criminal
proceedings?
The role of the legal aid provider in criminal proceedings involving children is defined by
a specific law on criminal liability of minors and supplemented by the general criminal
procedure law. The key is that the proceedings and the actions of legal aid providers who
act in specialised courts or who specialise on legal aid to children are governed by one
overriding principle: the best interest of the minor (superior interés del menor), which is a
determining element of the proceedings as reflected by the guaranteeing measures
provided for by the Law.
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PART 5. QUALITY AND ASSESSMENT OF LEGAL AID

Legal aid quality standards (guidelines)
5.1 Are legal aid standards (or guidelines) for legal aid (in general) established in your
country?
The Article 25 of LLA states the following:

“The Justice Office (Ministerio de Justicia), in coordination with the relevant
Autonomous Communities (Comunidades Autónomas), following a report from the
Bar General Councils (Consejos Generales de la Abogacía) and the Procurators of the
Courts of Spain (Procuradores de los Tribunales de España), shall establish the
minimum general requirements for training and specialization necessary to provide
the obligatory services of free legal assistance, in order to ensure a level of quality
and professional competence that guarantees the constitutional right to defense.
These requirements shall be compulsory for all Professional Associations (Colegios
Profesionales).”
From this article we can conclude that in Spain there is no a general quality protocol so it
will depend on what is established by each Autonomous Communities (Comunidades

Autónomas) together with their corresponding Bar Associations (Colegios de Abogados).
Generally, lawyers must take training courses for access to the legal aid service and to
provide free legal aid services for both general and specific services, such as those for
minors. Likewise, they must follow mandatory continuous training.

5.2 Are there special standards on providing legal aid for children (guidelines on childfriendly legal aid) established in your country? If yes, please describe in more detail
and present the text if possible (no translation of the text is required).
Not applicable.
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Complaints
5.3 What is the procedure for a child/parent/guardian to present complaints about the
lawyer’s actions in your country (complaints to the bar, legal aid authority, etc.)?
If you are a free legal aid beneficiary, the most appropriate thing to do is to go to the
Madrid Bar Association (Colegio de Abogados de Madrid) where the lawyers are
appointed and explain why you are not satisfied with the actions of our lawyer. If they
identify a malfunction, a file will be opened to investigate the matter and, if there is indeed
malpractice, we will be assigned a new lawyer. However, in case we hire the lawyer, we
can always change the lawyer if we do not agree with his actions.
Subsequently, if it is found that the actions of our previous lawyer have caused us harm
of any kind, there are two legal proceedings to be distinguished:
1. We will have to follow the criminal route if it is suspected that the previous lawyer
committed a crime, while claiming at the same time the corresponding
compensation for damages (civil liability).
2. In the event that the acts or omissions do not represent a crime, compensation for
these damages will be claimed through civil proceedings.
Finally, if we identify malpractice after the completion of the matter and this has caused
us certain damages, we can also claim these through the same proceedings described
above.

5.4 Can a child make a complaint about his/her lawyer? How?
A minor cannot file a claim against his lawyer on his own, he will have to do so through
his parents or guardian.
Notwithstanding the above, if the minor is emancipated (from the age of 16), he or she
may represent such a claim, as provided in Article 323 of Civil Code which states the
following:
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“[...] The emancipated minor may by himself appear in court. […]”
Likewise, the emancipation requirements are regulated in Title XI of Civil Code.
Regarding the procedure, I refer to the question number 5.3, in other words, we must first
analyze what type of responsibility the lawyer has committed (civil or criminal) in order to
select the correct judicial proceeding.

Assessment of legal aid quality
5.5 How is lawyers work quality assessed in your country?
As explained in question number 5.1 above, in Spain we do not have a general legal quality
protocol, but the Autonomous Communities (Comunidades Autónomas) together with
their corresponding Bar Associations (Colegios de Abogados) have commissions to check
that lawyers comply with the legal requirements to offer quality legal advice. Furthermore,
we have described in question number 5.3 above the different procedures in order to
claim a malfunction of our lawyer.

5.6 Are there any legal aid quality assessment measures (e.g. peer review) established
and implemented in your country? Please describe in more detail (e.g. who are
responsible for assessment, what are the procedures and criteria of assessment
etc.).
Every two years, the Bar Associations (Colegios de Abogados) conduct surveys of citizens
who have been appointed lawyers for free legal aid in order to assess their performance.
Those responsible for these surveys are the Bar Associations (Colegios de Abogados) and
each Bar Association (Colegio de Abogados) has its own procedures and criteria of
assessment. For instance, Madrid Bar Association (Colegio de Abogados de Madrid) uses
the following characteristics:
1. The assessments are on-line.
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2. Each assessment takes 55 minutes.
3. The way to evaluate is from 1 (lowest tier) to 5 (highest tier) and according to the
following criteria:
a) Proper defense.
b) Satisfaction.
c) Information received during the process.
d) Attention received during the process.

5.7 Does such assessment include children cases in criminal proceedings? Are there
special rules of procedures for assessment of children cases? Please describe in
more details.
The reviews are applicable to both general and specific files, such as those for minors.
Moreover, there are no special rules of procedure for the assessment of children’s cases.
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PART 6. STATISTICS
6.1.

Please provide the following statistics of the year 2019 (or data of the last year

available)
The last data published is from 2018 and the source is XII Report of the Observatory for
Free Legal Aid Abogacía Española-Wolters Kluwer 2018 Complete statistics 2014/2018

(XIII Informe del Observatorio de Justicia Gratuita Abogacía Española-Wolters Kluwer
2018 Estadística completa 2014/2018).
•

The number of persons who benefited from legal aid.

In 2018 there were a total of 837,000 files, 82% of which were successful in requesting for
free legal aid
(i.e. a total of 686,340 files).
•

The number of children who benefited from legal aid and the number of cases.

In 2018, of the 686,340 files approved for free legal aid, 13,862 were for minors.

•

The number of legal aid providers (lawyers) in general.

In 2018, one in three lawyers offered free legal aid, in other words, a total of 46,130 lawyers
(22,035 of them were woman).
•

The number of legal aid providers (lawyers) who provided legal aid to children (if
available).

The same as in the previous question, not distinction is made.
•

Number of complaints about legal aid per year (total, including cases not related
to children).

In 2018, there were a total of 5,733 of claims against lawyers who offers free legal aid, 247
of which were successful and the rest were filed.
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•

Number of complaints where the beneficiary of legal aid was a child (if available).

Not applicable.
•

If you have data, please provide statistics representing backgrounds of complaint?

Not applicable.
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PART 7: CASE LAW
7.1. Please present national case law of higher courts for the period 2015-2020 (focusing
on appeal and supreme court decisions) dealing with the access to legal aid for children
in criminal proceedings (for example cases dealing with difficulties to access legal aid,
absence of access to a lawyer etc.). Please discuss 5-10 most important decisions/rulings.
If less than 3 cases can be found in this period, please refer to the years 2010-2020.
Please use this table. Attach the full text of decisions (no translation required).
Case

reference

(court, Spanish Constitutional Court, First Chamber,

decision number and date) Ruling No. 183/2008, of 22 December 2008
(Tribunal Constitucional, Sala Primera, Sentencia

183/2008, de 22 de diciembre de 2008).
Main issue of the case

Right of children to be heard/to express their
opinion in legal proceedings.

Summary of the facts

The Commission of the Guardianship of Minors
(Comisión de Tutela del Menor) of the Community
of

Madrid

agreed

by

resolution

on

the

repatriation of a Moroccan minor because he was
in Spain without an adult to assume his
guardianship. The minor filed an appeal and
appointed a legal aid provider. In different judicial
instances,

the

lack

of

representation

and

procedural capacity of the appellant minor were
discussed (it was alleged that the legal aid
provider was not the legal representative of the
minor and that his guardianship was held by the
Community of Madrid, although the minor
acknowledged this and requested to be assisted
by the legal aid provider). The minor appellant
claimed that his right to effective judicial
protection (tutela judicial efectiva), from the
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perspective of the right to access the judicial
system, was violated.
Summary of the findings

The refusal to recognise the minor appellant’s
procedural capacity and the impediment to the
appointment of a representative prevented the
minor, with sufficient capacity and maturity, from
seeking judicial

control

of

the

repatriation

resolution, which affected his personal sphere in a
direct manner, thereby infringing his right to
access the judicial system in order to defend his
personal interests.
Conclusion

The right of children who are capable of forming
their own views to be heard in any judicial
proceedings in which they are directly involved
and which lead to a decision affecting their
personal sphere is set out in the United Nations
Convention on the Rights of the Child of 20
November 1989, as well as in the Spanish law on
legal protection of minors. The repatriation of
minors is one of the cases in which the personal
sphere of a minor is affected. Furthermore, there
is the right of children, with sufficient capacity and
maturity, to appeal to the judicial system for the
defence of interests affecting their personal
sphere, including against the will of those who
exercise their legal representation.
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Case

reference

(court, Galician High Court of Justice, Contentious-

decision number and date) Administrative Chamber, Section 1, Ruling No.
582/2011, of 25 May 2011 (Tribunal Superior de

Justicia de Galicia, Sala de lo Contenciosoadministrativo, Sección 1ª, Sentencia 582/2011,
de 25 de mayo de 2011).
Main issue of the case

Right to effective judicial protection (tutela

judicial efectiva) and particularly to free legal aid
(asistencia jurídica gratuita).
Summary of the facts

The object of the appeal is a resolution of the
Government

Sub-delegation

in

Pontevedra

(Galicia, Spain), rendered in relation to the arrival
of minors on a ship (although they were proved at
a later stage, by forensic evidence. to be of legal
age), for not having informed them of the
possibility of appointing a legal aid provider from
the State-funded legal aid program (turno de

oficio).
Summary of the findings

The deficient information on rights given to the
subjects and, more specifically, the lack of
information on the possibility of requesting the
legal assistance of a legal aid provider from the
State-funded legal aid program, resulted in a real
position of being defenceless.

Conclusion

The right to free legal aid (asistencia jurídica

gratuita) is part of the right to effective judicial
protection (tutela judicial efectiva) recognised in
the Spanish Constitution.
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Case
(court,

reference Spanish Supreme Court, Second Chamber, of Criminal,
decision Ruling No. 44/2020, of 11 February 2020 (Tribunal

number and date)

Supremo, Sala Segunda, de lo Penal de 11 de febrero de
2020)

Main issue of the The right to use the relevant means of proof. Legal
case

framework on the declaration of minors who are victims
of sexual crimes, which combines the protection of the
latter and the guarantees of contradiction and defence
that

must

preside

over

the

criminal

process.

Controversy regarding the supreme interest of the
minor.
Summary
facts

of

the Mariano was convicted by the Provincial Court of
Alicante for a crime of sexual abuse and corruption of
minors.
Mariano filed an appeal to the Supreme Court for
violation of the law, breach of form and violation of
constitutional precept.
In particular, the convicted person alleges a breach of
form under section 850.1 of the Code of Criminal
Procedure where a proposed measure of inquiry was
refused in due time and form on the grounds that he
wrongly

believes

that

the

complainant's

witness

statement was refused.
Mariano assumes that a statement was taken from the
complainant at the pre-trial stage and that the
proceedings were conducted as evidence in advance.
However, he points out that the evidence was taken in
advance because the investigator considered that there
was a risk that the complainant, being of foreign origin
and residence, might leave Spanish territory by the time
the oral proceedings were due to take place. He notes
that this possibility did not materialize and that when he
requested the child's face-to-face declaration for the
oral trial, the initial decision of the Court was to admit
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all the proposed evidentiary instruments. It was only
when he requested summonses that the Court declared
that there was no need to repeat testimony that had
been collected as evidence in advance.
Summary
findings

of

the The LOPM sets out as guiding principles for action by
public authorities "the paramountcy of the interests of
the child" (paragraph (a)) and "the prevention of all
situations likely to harm their personal development"
(paragraph (d)), and adds that in protective actions "any
unnecessary interference with the child's life shall be
avoided".
Taking

into

account

the

above,

the

Spanish

jurisprudence has highlighted the importance of
sometimes anticipating the testimony of the minor,
which derives from the argument of the specialists that
a late declaration, or sometimes its repetition, increases
the

risk

of

victimization,

as

well

as

that

the

preconstitution of evidence avoids the risk that
children's testimonies will be impoverished by the
passage of time or, sometimes, contaminated by the
interaction of third parties related to them.
On the other hand, according to the doctrine of the
Constitutional Court (derived from the case law of the
Strasbourg Court) the legitimacy of the exclusion of the
presence of the child at the hearing of the oral
proceedings implies that there is a legitimate reason
preventing the statement at the hearing.
In this regard, all legitimate competing interests must
be weighed up, since the presence of a child in criminal
proceedings, while it implies preserving the rights of the
child as a partner in justice (particularly preserving his
or her emotional stability

and normal personal

development), does not allow for a weakening of the
rights of defense of the accused.
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Conclusion

Although this judgement does not enter into questions
relating to the legal assistance of minors as such, it
describes a plane on which the supremacy of the
interests of the minor with the right to defence of the
accused, two principles which enjoy special protection
in Spanish law, enters into controversy. In this sense, the
doctrine of the Spanish constitutional court establishes
the need for a legitimate cause to be able to allude to
the supreme interest of the minor as a limit to the
exercise of other rights and the need to proceed to the
weighing of these rights.
Finally, this judgment is very interesting in the field of
the LOPM since it highlights the non-attendance of the
memorandum during the procedure by specialized
professionals such as psychologists.
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Case
(court,

reference Spanish Constitutional Court, Second Chamber, Ruling
decision No. 23/2016, of 15 February 2016 Appeal 5578/2014

number and date)

(Tribunal

Constitucional,

Sala

Segunda,

Sentencia

23/2016, de 15 de febrero de 2016 Rec. 5578/2014).
Main issue of the Conflict between the constitutional right to judicial
case

protection

and

defencelessness

and

other

constitutional rights
Summary
facts

of

the A fight between two minors took place in a school. The
appellant's father filed a lawsuit as the appellant's legal
representative against the offender. The Juvenile
Prosecution Service was notified, and the appellant filed
a brief requesting that relevant court agent be
considered as his representative in the proceeding.
The process was started in the relevant Juvenile Court
and the appellant’s court agent was notified. The
Juvenile Prosecutor's Office issued a decision calling for
extrajudicial solutions and requested that a study be
carried out by a team of experts. The experts’ report
included an interview with the appellant's father in
which he proposed an extrajudicial remedy consisting
of an educational activity. Afterwards, the Juvenile
Prosecutor's Office issued a decree in favour of such
remedy.
As a consequence of those actions and once the
educational activity was performed by the aggressor,
the

Agency

of

the

Community

of

Madrid

for

Reeducation and Reinsertion issued a report certifying
that the aggressor had carried out the educational
activity. The Juvenile Prosecutor's Office declared the
file closed and the Juvenile Court agreed to close the
case.
The appellant’s court agent immediately thereafter
filed an appeal on behalf of the appellant to have the
writ of the Juvenile Court revoked on the grounds of
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violation of the right to judicial protection and the
appellant's defencelessness. The Provincial Court of
Madrid partially upheld the appeal, recognizing the
violation of the referred right and the defencelessness
of the appellant, but dismissing the nullity and
revocation of the Juvenile Court writ.
As a result, the appellant filed an appeal with the
Constitutional Court as he had confirmation that his
constitutional right of judicial protection had been
violated and having been the victim of defencelessness,
requesting the nullity of the writ, since he considered
that the declaration of the violation of his right was not
sufficient retribution.
Summary
findings

of

the The Constitutional Court upheld the appeal, as there
was confirmation that a constitutional right had been
violated. However, it established that the victim of an
offence had no constitutional right to the conviction of
another person and pointed out that the Constitutional
Court could only assess whether the proceedings had
been lawful.
It also considered that in this case there was a conflict
between the right to judicial protection and other
constitutional rights such as non bis in idem and the
best interests of the child (which is applicable in the field
of juvenile justice in accordance with Law 5/200
regulating the criminal responsibility of minors). Such
law provides for powers not to initiate or pursue
proceedings (replacing them with other extrajudicial
measures).
Thus, in this case, there was a conflict between
constitutional rights which requires, as is indicated by
Spanish law and jurisprudential doctrine, seeking a
balance

between

both

parties

and

their

rights.

Furthermore, the parties involved are minors, who enjoy
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greater protection under the Spanish judicial system
(both as victims and as perpetrators of the crime).
The Constitutional Court, in view of the foregoing,
decided to dismiss the appeal.
Conclusion

Minors enjoy special protection in the Spanish legal
system, regardless of the condition in which they are
involved
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Case
(court,

reference Supreme

Court,

Criminal

Chamber,

Ruling

No.

decision 178/2018, of 12 April 2018 (Tribunal Supremo, Sala de

number and date)

lo Penal, Sentencia 178/2018, de 12 de abril de 2018)

Main issue of the Right of children to defend a sexual abuse victim.
case
Summary

of

facts

the The Valencia Court sentenced an adult to prison for
sexual abuse and exhibitionism of two minors. The
accused presents an appeal against the ruling dictated
to the Supreme Court, alleging infraction of the
constitutional precept and breach of form.

Summary
findings

of

the The accused alleged:
Denial of relevant evidence proposed in a timely
manner (Article 850.1 of the Criminal Procedure Code.
The facts that are considered proven have not been
clearly and conclusively expresses (Article 850.1 of the
Criminal Procedure Code).
Violation of fundamental right, alleging infringement of
the right to effective judicial protection, to a process
with all guarantees, to use the relevant means of
evidence and to the proscription of any defencelessness
(Article 24.1 and 2 of the Spanish Constitution).
Violation of fundamental right, alleging violation of the
right to the presumption of innocence (Article 24.2 of
the Spanish Constitution).

Conclusion

The court found that there had been a violation of the
right by the unreasonable refusal to give evidence at the
trial of two minors, victims of a continuing offence of
sexual abuse by their mother's partner when they were
7 and 9 years old. However, the sentence does not
devote a single line to justifying the pernicious effects
of the examination, outside the age of the minors -from
14 to 11 years at the time of the trial- nor the
insufficiency of the evidence to prove that the
exceptional budget of exclusion of testimony in oral
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proceedings was present due to the risk of secondary
victimization or protection of the best interests of the
minor.
The final result was the nullity of the trial and the ruling.
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